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10: 07 a. m

CHAI RPERSON GRI FFI'S: A very good norni ng
to everyone and wel cone back after our August recess
it should be obvious to everyone we're in a different
| ocati on. So, we'll probably have quite a bit of
techni cal changes and acconmodations, but we do
appreci ate everyone living through the renovati ons.

If you went wupstairs, you'll see that
there are all new offices proposed and on their way
for the Ofice of Zoning which will acconmodate, |
think, quite well the public's participation in this
process, but do accept our apologies to all visitors
for hearings and the neeting today and we certainly
hope that everyone found this roomeasily enough and
as | said off the record, please find those wanderi ng
aimessly that should be in here and direct themto
the right place if we do not do that.

Let me just do a couple of quick
housekeeping itens. First of all, if -- let nme just
state that the sane rules apply as upstairs in our
hearing room W ask that people not have food or
drinks in this room

Anyt hi ng that you do bringinto this room

we would ask that you please take them with you
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There are trash receptacles that are available for
you. |If you do not need to take what you brought in
home with you, please dispose of it yourself.

W are not bei ng broadcast on t he web down
in this room but we are being recorded, of course,
officially by the court reporter and | will state that
again in -- in the official openings.

Wth that, let me call the 13th of
Sept enber of 2005 public neeting of the Board of
Zoni ng Adjustment to order.

My name is Geoff Giffis, Chairperson
Joining me today is the Vice Chair Ms. MIler and al so
our esteem col | eague M. Etherly.

Representing the Nati onal Capital Planning
Commi ssion with us is M. Mnn and we wll in our
public neeting have differing participations by the
Zoni ng Conmm ssioners as the case warrants.

Copi es of today' s agenda are avail abl e for
you. | do believe they're on the table where you
entered into the hearing room You can pick those up.
| amgoing to be juggling the schedule this norning a
l[ittle bit and let me get right to that.

First, | would like to hear 17306 which is
the first case on the agenda.

Second, we will go to 17276 which is
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Phillips Park. There are two notions in that and we
will take that up second on our agenda.

Third, we will nove into 17320 which is
that application of the St. Al ban's School .

W will then take a short break, return
for the fourth and fifth cases for decision this
nor ni ng. That bei ng 16566- F Geor get own Uni versity and
17411 which is a notion to dismss an appeal .

| believe everyone present is well aware
of our procedures in the public neetings, but let ne
just restate the fact that | would ask themto turn
off their cell phones and beepers so that we don't
have disruption of our deliberation. W obvi ously
will not be hearing testinony in the cases that |1've
indicated as first three in the norning, but this wll
be the tinme for you to listen to us review the case
and deliberate it -- deliberate on it and come to a
deci si on.

Wth that, |let me say a very good norning
to Ms. Bailey who's with the Ofice of Zoning and al so
M. My whois onnmy left. M. Nyarku, very far left,
is also with the Ofice of Zoning who wll be
attending to the Board. The O fice of Attorney
Ceneral is represented.

And | et us nove on and call the first case
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SECRETARY MOY: Yes, sir, good norning,
M. Chairman and Menbers of the Board.

The first case is a notion for a mnor
nodi fication of approved plans pursuant to -- which
was to application nunber 17306 of Hannah Rei snan,
pursuant to 11 DCVR 1202 and 3104.1, for a specia
exception under Section 223 to allowan addition to an
existing single-famly dwelling not neeting the rear
yard requirenments, Section 404, in the CAP/R4
District at premses 227 C Street, S E That's in
square 763, |ot 24.

On April 19th, 2005, the Board conpl eted
public testinony on the application and approved it by
a bench decision. A summary order was issued on the
same day. Afiling for a notion for the nodification
was on June 2nd, 2005 and is in your case package
identified as Exhibit 31.

Finally, Staff would |i ke to al so add t hat
the ANC, ANCG-6B, in a letter dated June 28, 2005, was
filedintothe record, that's Exhibit Nunber 33, where
the ANC indicated in their letter that the -- that
given the -- the -- the nodification not warranting a
review by the full ANC Conm ssion and that conpl etes

the Staff's briefing, M. Chairman.
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CHAlI RPERSON @RI FFI S: Excel | ent. Thank

you very nmuch, M. My, and let ne also step back a
second and say | neglected to wi sh a very good norni ng
to Ms. Rose who's also with the Ofice of Zoning and
wi th us today.

M. My, thank you. Excellent review of
where we are with the notion for mnor nodificationin
17306.

| think that with such a small scope and
cl early understood by the Board that we ought to start
our deliberation under a notion and | would nove
approval of the minor nodification that approves the
pl ans as submitted in the record at this tinme and ask
for a second.

MEMBER MANN:  Second.

CHAI RPERSON CGRI FFI' S:  Thank you, M. Mann.
| think we can | ook easily to Exhibit Nunber 31 in the
record, also was provided the -- the prior and | know
we | ooked at the past record. These are certainly
m nor and don't have any inpact that woul d change ny
assessnment or del i beration on t he ori gi nal
application. |In fact, this is renoving sone of those
el enents of which were critical to the 223 speci al
exception.

And I'Il open it up to others.
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If there is no further corment on that, we
do have a notion before us. It has been seconded. |
woul d ask for all those in favor signify by saying
aye.

(Ayes.)

CHAI RPERSON GRI FFI' S:  Opposed? Wy don't
we record the vote?

SECRETARY MOY: Staff would record the
vote on the notion of the Chair to approve the notion
for a minor nodification, seconded by M. Mann. Al so
in support of the -- of the nmotion is Ms. Mller.
Wth a vote of 3 to O0to 1, no Zoning -- 3to 0 to 1.
M. Etherly not participating on the case.

We do have, M. Chair, a absentee ball ot
submtted fromM. Jeffries who -- who did participate
on the case and his vote is to grant the notion for a
nodi fi cati on.

Therefore, it would give a final vote of
4 to 0 to 1.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much, M. My.

Wiy don't we nove on then to the second
case?

SECRETARY MOY: The second case has to do

with application nunber 17276 of Phillips Park, LLC
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whi ch that application was pursuant to 11 DCVR 3104.1

for a special exception from Section 2516 of the
Zoning Regulations to allow the construction of a
t heoretical | ot subdivisionfor single-fam |y hones in
the R-1-A zone district at 2101 Foxhall Road, N.W in
square 1346, |ot 822.

W have two notions before the Board. The
first notion which you nmay want to take up second, M.
Chair, is a notion for reconsideration pursuant to
Section 3126 and a notion requesting a mnor
correction to the final order.

The nmotion for reconsideration was filed
by the Friends of Witehaven, a party in -- in the
opposition, and that is identified in your case
records -- case folders as Exhibit 71

There is a filing in opposition to this
nmotion by the -- by the applicant and that is
identified in your case folders as Exhibit 72 and t hat
was filed on August 12th, 2005.

Finally, we have a -- as | said earlier,
a notion requesting a mnor correction to the final
order and that is identified as Exhibit 70 dated
August 2nd, 2005 and I'Il -- [I'll stop there, M.
Chai r man.

CHAI RPERSON  CGRI FFI S: Whoa. Ckay.
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Excel l ent. Thank you very much, M. My.

What I'd like to do, Board Menbers, is
take up the first -- the second notion first. That
woul d be the notion requesting a m nor correction of
the final order and | think it is well briefed in the
| ast subm ssi on. It is a mnor correction to the
witten order.

| do note in the August 2 subnission,
Exhi bit -- our Exhibit Nunber 70, that the -- the --

the stated section is 2516.6C and, you know, quite

frankly, I"mnot sure if | have the current regs, but
it seems to nme it's 2516.B that is the -- indicating
the -- the di nmensional requirenments of 25 feet width.

C goes to the turning radius of 60 feet, but | think
we're all wunderstood of exactly what s being
corrected inthis and if not, we bring that to |ight.

Let me open it up to any coments
initially from Board Menbers if there are any.

If there are no initial statements from
the Board, | would suggest that we continue
del i berati on under a notion.

| would nove approval of the mnor
correction to the final order as is indicated and
stated in subm ssion Exhibit 70.

MEMBER ETHERLY: Seconded, M. Chair.
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CHAI RPERSON CGRI FFI'S:  Thank you very much,

M. Etherly.

Let's nove ahead. It seened to be very
clearly laid out the fact of -- based on the -- the
record, some of the -- the testinmony and al so on the
draft order that was submitted to the Board. The

di mensi onal requirenents shifted around a little bit
as to proposed and t hen what was actual |y requi red and
-- and nelded into a statenent that was not exactly
clear. This will hopefully and eventually bring some
clarity to -- to our order.

Let ne open up to any other deliberative
corments. |If they're not, then we do have a notion
before us. |It's been seconded and ask for all those
in favor signify by saying aye.

(Ayes.)

CHAI RPERSON GRI FFI'S:  And opposed? Very
well. M. My.

SECRETARY MOY: Staff would record the --
the vote as 4 to 0 to -- 4to 0to O on the notion by
the Chair to approve the mnor correctionto the final
order. Seconded by M. Etherly. Also in support of
the nmotion, Ms. MIller and M. Mann. We have an
absentee ballot from M. Parsons who participated on

the case and he has voted to -- to -- to also grant
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the m nor -- mnor correctionto the final order which
will give a final vote of 5to 0 to O.

CHAI RPERSON GRI FFI S: Excel l ent. Thank
you, M. My.

Let's nove ahead then to t he second noti on
before us. There are two el enents involved in that
and generally stated they are first -- well, first of
all, it's a nmtion for reconsi deration  --
reconsi deration of our decisioninthe hearingitself.

The two el enents are the fact that -- that
we erred in a finding of fact that stated that there
were over three acres of wetlands that were non-
natural or were essentially artificial and the second
element inthis notionis sone concern of the el ements
that were stricken fromthe record based on a wi tness
presented and that is Julie More and based on what
was or what was not taken into consideration
del i beration and was, therefore, reflected in the
or der.

Taki ng both of those, let nme open it up.

Let's start with however the Board wants to take

those. [|'ll hear conments. Ms. MIller.

VI CE CHAI RPERSON M LLER: Wl I, 1"l just
set the stage in that our standards for
reconsi deration are -- our standards are in our regs,
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3126.4. It says that -- that we can consider a notion
for reconsideration where it's shown that there's
something clearly erroneous in our decision and then
if the party is seeking a rehearing, they need to show
that -- that new evidence could not have been
reasonably presented at the original hearing.

So, taking, | guess, the first i ssue about

that we nade a mistake with respect to the finding

that are three acres of non-natural wetlands, | don't
think that -- | don't see in the record that -- that
we've made a mistake and the party, | don't think,
made a good case on the record that -- that we had and

| think that the record is supported by substantia
evi dence.

So, then we get to the question of whet her
there should be a rehearing and again, | don't see
that this party has made a showi ng that they coul dn't
have reasonably presented evidence on this issue at
the hearing that they want to present now.

CHAI RPERSON GRI FFI'S:  Good. | absolutely
agree interns of atest of what it would take to open
up the record or actually reconsider this.

| think there may -- | -- | woul d concede
the fact that in ny mnd that perhaps there could be

some m sunder st andi ng of t he anount of acreage that we
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put in a finding, but I think it is read in full with
the findings of fact and as to our decision, it was
very clear and it was clear in my mnd. | think it
was clear in the Board' s decision that we understood
that there were sonme natural and -- and sonme non-
nat ur al

Whet her we nade a mstake of actually
putti ng square footages or acreage nunbers onit, | --
| don't -- I'"'mnot going to -- to determ ne, but |
don't think that it's a critical failing of our
hearing or deliberation or certainly of the issuance
of the order and | don't think it rises as -- as M.
M|l er has said beyond the threshold of what we coul d

take up in terns of the notion for reconsideration in

granting it.

Ms. MIler

VI CE CHAI RPERSON M LLER | just want to
add also that | believe that we did rely on -- on

testinmony froma Departnent of Health representative
and also that -- that this issue regarding the
protection of the wetlands will be addressed by the

Departnment of Health at the tine of the issuance of

permts. So, | -- | don't think that -- that what we
said is the last word on -- on that issue.
CHAI RPERSON &Rl FFI S: Excel | ent .
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Excel | ent. And | think the submssion by the
applicant states that very well.

In fact, going to that issue, there was
substantial, as you've indicated, substantial factual
evi dence presented and testinony presented on it and
| think we heavily relied on that in ternms of our
deli beration both from the surrounding parties and
partici pants and al so the applicant.

Very well. |Is there anything el se on that
first element?

Then we can nove on to the second. The
Friends are obvi ously requesting that the Board accept
all the information and docunents filed on March 28th
and that was pertaining to the issues of wetland
protection and it went directly to the declaration of
Julie More

| would start out first of all saying --
againreiterating what Ms. MIler saidin ternms of the
threshold of what it would take for us to accept a
notion for reconsideration whether we had nmade an
error in our deliberation or hearings or that there
was evi dence that i s now avail abl e t hat coul d not have
been presented at the hearing.

First of all, M. More did personally

testify. The followup witten subm ssion was
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accepted by the Board except for that information that
was new.

There was certainly no -- no opportunity.
There was certainly no indication or evidence at this
poi nt that there was not an avail abl e tine or resource
to have heard any of that in the hearing and quite
frankly, | think we did a substantial and nore than
sufficient job in addressing that when we renoved it
fromthe record.

Now, clearly, we had the filing not all of
whi ch was renoved fromthe record, but parts of which
were and | think it was -- it was very clear in the
Board's point and | think it adequately reflects in
our order.

Let me open it up to others. M. Mller.

VI CE CHAI RPERSON M LLER: Yes, | think
that what this Board was doing was following its
regul ation 3121.5 which deals with when the record is
closed and -- and it says that the record shall be
closed followi ng the public hearing except that the
record may be kept open for a stated period for the
recei pt of specific exhibits, information or |egal
briefs as may be directed by the presiding officer.

And ny recollection in this case is that

the record was cl osed at the end of the hearing except
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for certain specifieditens includingfindings of fact
and conclusions of law and that we accepted their
findings of fact and concl usi ons of |law, but struck in
our consideration new evidence because it was
submtted after the record was cl osed.

CHAI RPERSON GRI FFI'S:  Good. Excellently
sai d.

| -- 1 -- 1 absolutely agree and | think
it can be adequately said that the Board hasn't in
both of these elenents comritted any sort of
irreversible error on -- on striking the action that
we did strike, the declarations. Really nore, | think
as | said before we discussed it. W deliberated on
it and we decided at that point and this seens to be
revisiting the same issue again. There it is.

Anyt hing el se? Comrents?

Very well. | would nove now the notion
for reconsiderations as stated and ask for a second.

VI CE CHAI RPERSON M LLER:  Second.

CHAI RPERSON CGRI FFI'S:  Thank you very much,
Ms. MIler. Further deliberations, coments?

Good. | think it's been well said that --
that the threshold of -- of which we could or would
approve a notion for reconsideration have not been net

and oh, i ndeed.
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VI CE CHAI RPERSON M LLER: M. Chai r man,

M. Parsons is -- is -- was not able to be with us
today and | believe he subnitted sonething that
perhaps M. My could read into the record wth
respect to his position on this case.

SECRETARY MOY: Yes, thank you, M. --
Vi ce Chai r person.

M. Parsons did submt an absentee ball ot
with comments. The comments read as follows: "The
BZA has consistently relied upon the Departnment of
Heal t h to review and stipul ate addi ti onal
envi ronnment al protection of waters of the District of
Col unmbi a as t he Board of Health determn nes appropriate
and necessary at the tinme of consideration and
i ssuance of permts for ultimate construction of BZA
approved devel opnent. The protection of natural water
flows that may exist inthe vicinity of the referenced
three acre area will be evaluated at the tine any --
any clearing or construction pernits are applied for.
The BZA appropriately relied upon the applicable
District agencies to follow their legally required
responsibilities.”

CHAlI RPERSON @RI FFI S: Comment s? Very
wel |l . Thank you, M. My.

| tend to absolutely agree with the | ast
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sentence in that paragraph and that is, of course, we
do rely on the jurisdiction and authority of other
agencies to do which -- to enforce or review what is
with jurisdiction.

| don't necessary agree with the first
board statenment that we rely on the Departnent of
Health, but | don't want to get into the details of
t hat . | think the point as | understand what M
Parsons narrative has just indicated is the fact that
there are other regulatory agencies that go
substantively into issues.

Now, | would al so say that as | agree with

that so did the applicant in Exhibit Nunber 72 and

spent sone time on -- on addressing that issue of --
of whether -- what line the Board wal ks to before it
crosses over into other jurisdictions and -- and

cited, in fact, a court case and has indicated that in
that case we did, in fact, act appropriately and in
this case, we would also and have in issuing our
deci si on and order.

Very well. Is there anything el se then?
CGood.

To summarize, | think we can |ook to the
conclusion as submtted in Exhibit 72 which states

that the Friends of the Witehaven have failed to
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prof fer any new evi dence that could have -- coul d not
have been presented at the hearing and | think that is
t he opi ni on of the Board.

The Board's decision was also based on
substanti ve evidence in the adm nistrative record and
require no further clarification. | think, in fact,
we went through substantial and it shows in our order
and our own deliberation briefly this norning, but
certainly, on the full deliberation and | think that
-- we should as we have the notion before us to deny
t he notion for reconsideration, | think we should, in
fact, look to rely on our order as issued with the
correction that we've made this norning.

Final comments? |If there are no other
coments on that, then we do have a notion before us.
It's been seconded. Ask for all those in favor
signify by saying aye.

(Ayes.)

CHAI RPERSON GRI FFI'S:  And opposed? Very
well. M. My.

SECRETARY MOY: Yes, sir, the Staff would
record the vote on the notion of the Chair, the notion
to deny the notion for reconsideration, seconded by
Ms. Mller. Alsoin support of the notionis M. Mann

and M. Etherly whichis a vote of 4to 0to 1. W do
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have an absentee ballot from M. Parsons who
participated on the case and his vote is to deny the
notion for reconsideration which then would give --
give -- would give a final vote of 5to 0 to O.

CHAI RPERSON GRI FFI'S:  Ooh. Boy, | can't
hit that. Thank you, M. My.

Then why don't we nove on to t he next case
in the norning which we have changed the schedul e
briefly, but let's call application 17320.

SECRETARY MOY: Yes, sir. Appl i cation
nunmber 17320 of St. Al ban's Church -- School on behal f
of the Protestant Episcopal Cathedral Foundation of
D.C. pursuant to 11 DCVR 3104.1 for a special
exception to permt additional facilities including
renovation of athletic fields and rel ated structures
and construction of a performng arts center serving
a private school under Section 206 in the R 1-B
District at premses 3101 Wsconsin Avenue, N W
That's in square 1944, |ot 25.

On July 26, 2005, the Board conpleted
public testinony on the application and requested
additional information fromthe applicant, ANC 3C and
the Ofice of Planning in the formof a suppl emental
report.

The of fi ce has received the foll owi ng from
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the applicant on August 2nd, 2005 and that is
identified in your case folders as Exhibit 47

The office has al so received filings from
the District Departrment of Transportation and the
O fice of Planning and they are identified -- these
docunents are identified as Exhibit 48 and 50
respectively.

The office -- let me -- let nme rephrase
that, sir. Staff has received filings from DDOT,
O fice of Planning. Yes, Exhibit 48 and Exhi bit 50.

Al so, on August 26, the Staff Ofice has
received a response to the supplenental report
subnmitted by OP and DDOT and that's in your case
folders identified as Exhibit 51.

Al so, al t hough not requested by t he Board,
DDOr filed on Septenber 6th, 2005 a nenorandum
detailing the outconme of a neeting that Staff had had
with the applicant, ANC-3C and that is identified as
-- as Exhibit 52.

The office has also received for the
record proposed findings of fact, conclusions of |aw
from ANC- 3C and t he applicant and these docunents are
identified in your case folders as Exhibit 53 and 54
respectively.

And that wll conclude the Staff's
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briefing, M. Chairman.

CHAI RPERSON (Rl FFI S: Good timng, M.
Moy . Let us as she get's acclinmated welcone M.
Mtten who is a participant on this case. As Ms.
Mtten is aware, we've just the case, application
17320 and we asked M. My to speak slowy while you
got your seat.

So, we are ready to proceed with this,
Board Menbers. Let's open it up. W do have the | ast
subnmi ssion. M. My's gone through the Iitany of that
whi ch we had requested and that which is in the record
at this point.

| will open it up to Board Menbers to go
through a deliberation and also to address
specifically if we are noving in the direction of
approval, the specific conditions that wll be
attached to any order of approval.

Let nme generally state that | was as |
said in the hearing i npressed with the anobunt of work
fromthe design perspective that had gone into the --
the plan in terns of redoi ng sonme of the edges and t he
-- and the -- and the fields and real |y bal anci ng t hat
of the views from the street, from the public's
perspective, but also in ternms of the experience on

site.
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| -- it is an -- it is an inportant

aspect, but not the nost critical aspect of our own

del i berations under 206, but all those elenments

obvi ously touched those aspects that are critical to

us and that is, did any of these elenents, the

massi ngs, the placenents, the edging, did they create

any objectionable conditions be it noise, traffic or

nunber of students or any other objectionable
condi ti ons.

We're well aware of the details and the
facts and the Board has spent a lot of time going
through this. So, let me open it up to others for
statenents or get right into the specifics.

M. Mann, thank you.

MEMBER MANN: | woul d just to foll ow up on
that make a general comrent that | think that we saw
a lot of design elenments incorporated into this
project that were specifically or that specifically
took into consideration potential -- potentia
conditions that could occur |ike excessive noise or
parking issues and | think the buildings and
recreational fields and what not were perhaps cited in
a way that was trying to deal with those i ssues before
t hey becane issues.

CHAI RPERSON GRI FFI'S:  Good. | absolutely
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agree and -- and actually, | think a critical point of
that is we'll get into sone of the noise projection
fromthe athletic activities and then the -- the --

the fans and the crowds that m ght be there and -- and
-- and | would go further.

What you're saying is that -- when |
reviewed the plans and the testinony presented, there
was a substantial anount of consideration of using
one, the existing grading and -- and obviously,
athletic fields are flat surfaces, but they're on
different |evels based on the existing grading that
happens on the -- and I'Il call it the canpus.

Also, as -- as -- as | sawit and as sone
of the testinony went to, that design el ements went to
openi ng up actual vistas or views fromthe street and
fromthe site, so, as you were participating or as you
were wal king by. Al of which I think lend to the --
as you were saying, M. Mann, the detail of howthis
was to inpact the surrounding around. So, that does
go directly to 206. Good.

O hers? Yes, Ms. Mller

VI CE CHAI RPERSON M LLER | just want to
note that we're | ooking at the standard set forth in
206 and 206 as witten, looks like it generally

relates to the | ocati on of a school and t he school has
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been here for a long tine, but | know this Board has

applied this to any devel opnent of new buil di ngs, et

cetera on the property and that's what we'll be
| ooking at here and there are -- there are three
di fferent buildings here. One i s renovating upper

school and extending a new w ng. One is nodifying
fields and one is a new art center.

So, there are three different things that
we will be |l ooking at and | think when we | ook at that
to see if there are adverse inpacts, we should be --
we | ook at one, are there -- are there adverse i npacts
now and then are there -- is there a case that they're
likely to be adverse inpacts from these changes and
also, I -- | just want to say that the -- the world
that we're looking in it |I think we -- we have our
regul ati ons and t hen we al so have t he Court of Appeals
cases which in general talk about a reasonable
accomopdat i on bet ween school s and nei ghbor hoods. So,
that the legitimate interests of either one are not
interfered with.

CHAI RPERSON GRI FFI'S:  Very well. Ohers?
Very well. Let's gointothen the -- the specifics of
the case findings as they relate to any of the issues
under 206. Ms. Mtten.

COMM SSIONER M TTEN: Is it your intent to
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go through the proffered conditions one by one or how
do you -- how do you want us to put issues on the
t abl e?

CHAI RPERSON Rl FFI S: | was open to
suggestions, but absolutely, | think that's what we
usually do and | think that frames it very well. So,
we can start with that.

If there are no -- if no one wants to
highlight a -- a finding of fact, but have those facts
cone out of the review of the conditions? | think
that's appropriate to nove ahead in that fashion at
this point.

Yes, Ms. Mller.

VI CE CHAI RPERSON M LLER  Then | -- | --
| woul d guess then that we would tie that analysis to
206. 2 or 206. 3.

CHAI RPERSON GRI FFI'S:  Um hum

VI CE CHAI RPERSON M LLER  Ckay.

CHAI RPERSON GRI FFI'S: Here | was going to
let you all so, but |I can certainly show you exactly
where to go on this one.

M. Etherly, did you have a comment,
guestion?

MEMBER ETHERLY: No, | was -- | was going

to inquire, M. Chair, as to whether or not it would
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sinply be appropriate perhaps for us to operate under
a motion which would then lead us to the condition
di scussi on.

CHAI RPERSON GRI FFI'S:  Good. | like that.
Yes, absolutely.

MEMBER ETHERLY: If -- if that will be
appropriate at this time, M. Chair, it would -- it
would be ny notion to nove approval of application
nunber 17320 of the Protestant Episcopal Cathedra
Foundati on on behal f of St. Al ban's School pursuant to
11 DCVR 3104 for a speci al exception under Section 206
to allow additions to an existing private school in
the R-1-B District at prem ses 3101 W sconsin Avenue
with conditions to be discussed shortly and agreed to
by a majority of the Board.

CHAI RPERSON GRI FFI'S:  Excellent. | would
second the notion. Let's nove ahead then.

M. Etherly, would you like to take that
charge or would you like ne to nove the Board to --

MEMBER ETHERLY: I'Il just -- 1'll offer
a starting point, M. Chair.

CHAI RPERSON GRI FFI'S:  CGood.

MEMBER ETHERLY: As -- as you' ve already
indicated, | think as other Board's -- other Board

Menbers have spoken to, there has been a trenendous

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

31

anount of work that's been put in to this particular
application by all of the parties involved inclusive
of , of course, the applicant and the ANC and | think
that that work has -- has -- has been hercul ean to say
the least, but has resulted in -- in -- in a
t remendous anount of progress that oftenti nes we don't
see in cases that i nvol ve  our educat i onal
institutions.

So, I'm-- 1"m-- |'ve been very pl eased
with that and | think we have a very good foundation
to start. Fromclearly as has been indicated in sone
of the submttals, we do have some -- sone areas where
there are -- there are objections or shall we say
di fferences in opini on between the applicant, the ANC
and other affected nenbers of the community. So, |
| ook forward to that conversation as -- as we ensue.

As -- as we look to | believe it was

Exhi bit Nunber 54, M. Chair, there were a nunber of

conditions identified by the applicant as being -- as
bei ng a cause for concernin-- intheir reviewof the
ANC s list and | will perhaps offer that as -- as --

as a starting point unless other nmenbers have very
specific issues.
But, I -- 1 will just note for the benefit

of my menbers as | reviewed that particular submttal,
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| found nost of the -- nobst of the argunments of the
applicant to be sonewhat reasonable with respect to
some of the concerns that they had. |In particular, |
know that -- that there -- there are questions about
programm ng, regarding the use of the parking garage
and in particular as it relates to the perfornmng arts
center and | will definitely look forward to some
di scussi on on how the Board may want to approach and
deal with that particular issue.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MEMBER ETHERLY: ['Il leave it at that,
M. Chair.

CHAI RPERSON GRI FFI S: Thank you and |
think that you' re absolutely right that they have --
the applicant has addressed sone of the notions.

Let's state fully in case there is any
di sagreenent to sone of the base facts. M. Mller
nmenti oned the el ements of which we're reviewing this.
206 is an interesting point. It does |ook to and
speak directly to the establishnment and here we have
over tine taken it to | ook at continuing review and
that's just what it has evolved into in terns of
private school s.

This school is proposing to maintain its

current enrollnent. They do have a goal of students
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and they have proffered a maxi mum of 579 students.

W do have both OP and DDOT reconmendi ng
approval of the application. They both came in with
sone condi tions of which we can | ook to also in our --
in our own deliberation. | know we've reviewed and
di gested substantially all of those.

As was laid out by Ms. MIller, we were
| ooking at the -- the wing extension, the performng
arts and the reconfiguration of the athletic fields.
O course, those spin off in 206, all of those aspects
that are traditional in | ooking at private schools and
that is the parking inpact, the noise inpact. The
utilizationinmpact i s somewhat specific to this piece.

| would ask then that we go through and
| ook to conditions and as we talk to the conditions,
tie themto the order and nost specifically -- rather
them to the facts presented in the case and nost
specifically, tie themto the -- the testinony and
evi dence presented in the case that we feel -- the
Board feels need to be conditioned in order to
mtigate or potentially mtigate an -- a potentia
adver se i npact.

So, we'll open it up. M. Etherly, did
you want to take on the first or |I'm sorry. MVs.

Mtten, did you have?
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COW SSIONER M TTEN:  Well, | don't know

when you would like to discuss this particular item
because sonetines we tal k about timng issues at the
begi nning of the discussion and sonetines we talk
about it at the end. | think there's sonme nerit nmaybe
to taking this up in the beginning.

But, is the -- one of the -- the first
proposed condition from the applicant which is
troubling to, me and | think it wll affect the
conversation that we have, is that they would like to
have the flexibility to proceed in two phases and t he
second phase which would be the perfornming arts
center, there would be -- they would basically have
ten years to begi n construction on the performng arts
center.

And this is -- you know, timng i ssues, we
have these when we do PUDs as well and, you know,
there's -- typically, there's a sinm|ar wi ndow on PUDs
as a -- as a BZA order where you have to apply for a
building permt wthin tw years and then start
construction within three and the reason for that is
because you' re naki ng a decisionwith a particul ar set
of facts and there's -- there's going to be a
significant amount of change on this, you know, if we

call it a canmpus, the larger canpus wth the
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conpl eti on of the parking garage at some point in the
future.

And 1" d be very concerned about naking the
deci si on about the performng arts center on the set
of facts that exist today, but then they don't need --
t hey won't necessarily construct it for ten years when
the set of facts may be conpletely different. So, |I'm
-- I"mreally concerned about the conditions we put in
pl ace given that they m ght not be building it for ten
years.

CHAI RPERSON GRI FFI'S:  Ri ght.

COW SSIONER M TTEN:  So, | don't know i f
you want to have that discussion now or at the end,
but I think it will inpact how we view the conditions
we put in place.

CHAI RPERSON GRI FFI'S: I ndeed and as this
is condition nunber one, | think it's appropriate to

take it up at this point.

| -- 1 -- 1 tend to agree that | -- | was
alittle concerned of -- of howwe do that. However,
| also -- of -- of the understanding of the difficulty

in having to start all of this in large part within
two years in order to effectuate or to utilize the --
t he order.

| think we ran into this -- well, | know
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we ran into this issue in a previous case in terns of
| ooking at a master plan that was then going to be
phased in.

| guess the point | would make on this is
that even though we're making the -- making the
deci si on based on today's facts, we're not expecting
that this performng arts center is not going to be
there in ten years. | would certainly inmagine that
they woul d want to build this as quickly as possi bl e,
but it may not be feasible to do that within two years
because of sone of the other issues involved in doing
that | arge of a devel opnent.

But, I'mnot convinced at this point --
think -- | think we need to have sone discussion on
what we t hi nk woul d be changi ng t hen that m ght i npact
a decision that we'd nake today. |Is it actually al
those that we have presented? Wuld it actually be
making a better situation in the future in terns of
the construction of the -- the parking structure, in
ternms of anticipation of what will be or do we really
need to be concerned, which I'mopen to hearing, to be
concerned that it woul d so substantially change within
t he next ten-year period?

Is that -- does that make sense?

COW SSIONER M TTEN: It -- it -- it does
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nmake sense. | guess there's -- there's a couple of
things that | would say. | understand what -- your
poi nt about the fact that they would probably want to
proceed as qui ckly as possible, but nay not be able to
proceed and that's all the nore reason why, you know,
if -- if -- if they think they can proceed, then you
put themon a short window |If they can't, they cone
back and they nmake representations to the Board about
why they need an extension and it allows for the
opportunity for at least there to be a discussion in
the event that background conditions have changed
which we would lose if we just let them-- we allow
themto have a ten-year wi ndow to begin construction.

| think the -- the thing that is probably
t he biggest wild card in what m ght happen within the
next ten years, is what -- what is the inpact of the
par ki ng garage? You know, everybody anti ci pates that
t he parki ng garage woul d be utilized fully and that it
will be managed in a way that wll significantly
relieve any adverse inpacts on the nei ghborhood, but
we -- we don't -- we don't know that.

And one of the reasons is that we don't
know and they don't know yet how the financial set up
is going to work. They know they're going to charge

for parking and they -- they have certain -- certainly
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they have a -- there's going to be a bal ance between
charging too nuch and causi ng people not to use the
par ki ng garage, but they need to charge enough to --
to recoup their investnment. So, they're going -- you
know, they're going to try and find that happy medi um
where they keep the parking garage utilized.

But, you know, we just don't have any
experience in a residential neighborhood like this
with a parking garage where you pay to park, where
there's at | east the opportunity for people to park in
t he nei ghborhood. W don't know what the success of
that's going to be.

So, that to nme is the biggest wldcard
about what m ght happen and that is a significant
factor for the performng arts center because it's
going to be bringing |arge groups of people into the
nei ghbor hood wi t h t he expectati on that t hey woul d park
in the parking garage, but we just don't know that.

CHAI RPERSON @RI FFI S: CGood. | think
that's an inportant point and what 1'd |ike to hear
from you, Ms. Mtten and other Board Menbers, is
what' s our perspective or what's the facts of how nuch
i ncreased use we're actually tal ki ng about .

I -- I think we'd be absolutely

appropriately set if this was a brand new institution
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or private school that was being built and we coul dn't
nmeasure. We didn't know.

In ten years, yes, the world changes, but
first of all, the reconfiguration of the athletic
fields, | don't thinkis -- there -- thereis alot of
detail in who's using or not using in the sunmer.
But, overall, the -- the increase in use is not what
the reconfiguration is about and I wasn't -- it is --
it is ny understanding in reading the record that the
performng arts center actually substantially
i ncreases the attendance. | mean these -- the -- the
-- the -- certain performances are already currently
happening just indifferent parts. Already have -- is
a consolidation all into one.

So, | guess ny -- ny question is are you
-- are you looking at this as such an increase

intensity of use that it is difficult for us to

understand what the inpacts will be or is this, as |
see it, nore as the -- as the building of the parking
structure in order to accompdate that -- that

intensity of use that's current and that is project to
go forward?

COWMM SSI ONER M TTEN: | don't disagree
with your point about the -- you know, that -- that

there's not a dramatic intensity of use associ ated

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

40

with the perfornming arts center.

| guess | go back to the threshold point
of nmy -- at |east ny understanding that the reason for
bui | di ng the parking garage is that there -- that the
-- that the Cathedral Foundation or the -- the
groupi ng of entities there perceive -- because thisis
a significant investnment, they perceive that there's
an exi sting adverse i npact on t he nei ghborhood rel at ed
t o parKki ng.

CHAI RPERSON GRI FFI'S:  Okay.

COW SSI ONER M TTEN: Because ot herwi se i f
they didn't perceive that, then they wouldn't make
this huge investnment. They're not in -- they're not
specul ating that they' re going to nake noney off the
par ki ng garage. They're hoping to break even on the
par ki ng gar age.

CHAI RPERSON GRI FFI'S:  Ri ght.

COW SSI ONER M TTEN:  So.

CHAI RPERSON GRI FFI'S: COkay. And that's a
-- that's an excellent point to bring up because | --
| think if I'"mnot mstaken that we need to | ook at
the inpacts of the application of the St. Al ban's
School and | think that's what's difficult and -- and
-- and the specifics of this is that the parking

garage is accomodating all the other uses that are
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actually not before us and so, | knowit's difficult

for me to kind of separate out those aspects, but |

don't think we can -- | don't think it's appropriate
for us to lunmp this entire -- this application into
the entire issues of which that structure is -- is

nmeani ng to sol ve.

COW SSIONER M TTEN:  And |'mnot -- and
| "' m not suggesting that we should. | guess what |I'm
saying is -- is in any other case, you -- you don't
| ook at the property or the -- the -- the project in
guestion in isolation.

CHAI RPERSON GRI FFI'S:  Um hum

COVWM SSI ONER M TTEN:  You l ook at it in a

cont ext .
CHAI RPERSON GRI FFI'S:  Um hum
COW SSI ONER M TTEN: Wl |, that context
is intended to change. The parking -- you know, the

degree -- the -- the traffic and parking i npacts will
change. That's the intention.

CHAI RPERSON GRI FFI'S:  Ckay.

COW SSI ONER M TTEN: It's -- and the
intentionis that will -- it -- that it will inprove,
but there's no guarantee that it wll inprove.

CHAI RPERSON GRI FFI'S: Right. R ght.

COWM SSI ONER M TTEN:  So.
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CHAI RPERSON GRI FFI S: | don't disagree.

| think you' re absolutely right. W look within the
context, but what's affecting the context is what is
bei ng proposed by St. Alban's and that's where | go
back to the issue of | don't see in this application
t he proposal that the intensity of use is such that we
could not project out any difficulties if they -- if
they built the performng arts in that tine framne.
COMWM SSI ONER M TTEN: When you say that
t hough, | guess ny concern is what do you -- what do
you have in your head about what is the background

condition related to the general state of parking in

t he nei ghborhood and are you -- is -- is -- is it in
your head that -- and it nmay be because that's what
t he representati ons have been that parking -- the --
t he background conditions will inprove and |I' msayi ng
in--inten years, we'll know whether that, in fact,
is the case and -- but, it's not guaranteed.

CHAI RPERSON GRI FFI'S:  Right.

COW SSIONER M TTEN: So, if t he
performng arts center isn't going to be built for ten
years, why can't we have that conversation when it's
ripe and make sure that what our expectations were
today actually cane to -- cane true.

CHAI RPERSON Rl FFI S: Ri ght. Ri ght.
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Procedurally, | think that's very well said and |
would tend to nove in that direction generally
speaking in a procedure.

However, | ooking at the specifics of the
case as presented before us, first of all, in nmy own
deliberation, |1'm not persuaded by the evidence
presented that there's a large or any significant on-
street parking adverse i npact created. W had severa
of the adjoining neighbors testify to the fact that
they couldn't find parking. W al so had the applicant
testify to the fact that the surroundi ng houses, the
majority of which if not all of which, I don't -- |
remenber |ooking at the data trying to find anyone
that didn't have a driveway. That there is off-street
par ki ng made avail abl e.

There was no specific events or tines or
el enents or cal cul ations that was presented in the --
in the hearing that showed ne or persuaded ne that
t here was such a substantial or any overfl ow parking.
That it was overwhel m ng we' re actual | y havi ng adver se

i npact on the surroundi ng area.

So, | guess that's where | -- where | go
to when -- when we |ook at okay, so, what is this
going to solve? For -- for -- fromny perspective, ny

deli beration, the -- what is being proposed by St.
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Al ban's this garage i s not going to solve any of those
adverse conditions created by the performng arts
center or the reorientation of the athletic fields.

| guess to nmke that point maybe nore
direct, |I'm wondering if there weren't the other
associ ated uses in the surrounding area, would we be
tal king so substantially about the parking probl ens.
W certainly wouldn't be tal ki ng about such a nassive
par ki ng structure being built.

VI CE CHAI RPERSON M LLER | just want to
add - -

CHAI RPERSON GRI FFI' S: Yes.

VI CE CHAI RPERSON M LLER: -- sonet hi ng
that | don't think that we should throw out phasing
because of that concern. | think that phasing is a
result of good master planning and working with the
comunity and it -- it contenplates fund raising and
has some, you know, positive characteristics that go
withit.

| think we can, as the Chairman said, | ook
at the evidence and project out, but if you -- if you

or others of us on the Board don't feel confortable

projecting out that far, | =-- | think another
alternative would be to put in a relieve valve. |If
like ten years fromnow, the -- the parking has -- has
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gotten terrible in the neighborhood or traffic is
terrible as a result of the garage, that maybe they
coul d cone before the Board.

| know we don't have that right now as --

as far as making nodifications to orders, but | -- |

don't think it's the phasing that's -- that's the
probl em

COW SSI ONER M TTEN: Wwell, and -- and
maybe it isn't and maybe ot her people aren't -- aren't
troubled by it as much as | amand | guess -- | guess

maybe the reason |'mtroubled by it nobst is because
unl ess | overl ooked sonething, this is the first tinme
| " ve heard about the phasing and the desire to have a
ten-year wi ndow and so, there wasn't an airing of any
concerns that, you know, the community m ght have had
on the subject and so, | feel a little disadvantaged

by not having anything in the record that would

support departing fromour nornmal -- the -- the nornal
timng on the order and, you know, we've had -- as |
said in sone PUDs, we've had -- you know, there have

been requests for phasing, but we've tal ked about it
and like | said |'"'mopen to the fact that | may have
overlooked it, but | don't renenber that being
somet hing that was presented or discussed.

CHAI RPERSON GRI FFI'S:  Good. Well, that's
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a good point that I'd like to address and |ets hear
fromother Board Menbers if the -- they recoll ect the
presentation from the applicant of the phasing
el ement s.

M. Mann, did you want to speak to that?

MEMBER MANN: 1'd like to ask Ms. Mtten
a question if | could.

CHAI RPERSON GRI FFI'S: Sure.

MEMBER MANN: Thi s m ght be di scussing the
same thing, but put in a different way. It sounds
like at the nonent you' ve devel oped a scenari o where
the preferred alternative nmight be to assess the
inmpacts of the parking garage before approving
devel opnent of the performng arts center, but as |
understand it, the performng arts center is being
deferred nostly as a cost consideration. | don't know
definitively if that's true, but let's assune for the
noment that it is.

| f the applicant were proposing to build
the performng arts center right now or within the
next two years, how woul d t hat change your anal ysi s of
t he situation?

COM SSIONER M TTEN: It woul dn't change.
| nmean that's the way | would like to approach it.

Because |'m unconfortable and this -- this is not
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isolated to this case. This conmes froma lot of -- a
| ot of other circunstances and when we've had cases
t hat have -- where we've had requests for extensions,
this -- again, before the Zoni ng Comm ssion, we have
an opportunity each tine they come for an extension to
say have the background conditions changed?

It gives you the chance to revisit it and
make sure that those -- those underlying conditions
that, you know, if we -- if we put themon the nornal
time frame, you know, the two years to get a buil ding
permt and three years to start construction, | would
be confortable proceeding that way and | -- and |
woul d be confortable with, you know, if they're -- if
they're -- if they need an extension to provide an
opportunity for that to come back, but to |l et there be
a public airing at t hat time.

Because |'ve seen tinme and tinme again where
background condi ti ons have changed.

MEMBER MANN:  Wen you're tal king about
background conditions, are you talking about
background conditions that pertain only to the
operation of the -- of the close or -- or background
conditions that are external to school |ike changes in
traffic or nei ghborhood density or --

COM SSIONER M TTEN:  Typically, it is a
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change in -- in -- in external condition. Because
it's -- you nmake the decision in a context and that's
important and that's why, you know, traffic studies
are done and that's why DDOT wai ves in with, you know,
with their opinion on -- on future inpacts and that's
why the O fice of Pl anning sets out the, you know, the
-- the devel opnent context and | frankly, you know,
given the way Washington is these days, | wouldn't
pretend to predict what conditions woul d be ten years
from now.

So, | guess I'mjust -- I'mjust troubled

by foreclosing the opportunity for future di scussion

if, in fact, this doesn't get billed, you know, for
ten years.

VEVMBER MANN: It seems to ne that you
present an argunent that cuts both ways, but -- and --

and | think you can make sone sort of argument that
some sort of intensive analysis is required for every
single use that's going to occur that could
potentially affect traffic for X nunber of years and
then use that argunment either way to bolster the
argunent .

So, I"'mnot certain that | would -- would
be agai nst the phasing.

COW SSI ONER M TTEN: | -- 1 don't sense
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t hat |I' mpersuadi ng much of anybody, but | did want to
put nmy concerns out there.

VI CE CHAl RPERSON M LLER: Ms. Mtten, |et
me just ask you this on -- on the line that | was
pursuing. Wuld you feel confortable if -- if, for
i nstance, in granting approval for the arts center or
for this special exception in this case if there was
sonmething that said after it's built or a year after

it's built they'd cone back before the Board on that

guestion of -- of -- I"'mjust throwing this out. |
don't know if it's in our regulations, but on -- on
usage. Is it working out? Do there need to be other

conditions to limt cars or whatever it is?

| just don't think that it's -- |
personally don't think it's the phasing question.
think it's -- you're saying ten years down the road
you don't know if there m ght be a problem

COW SSIONER M TTEN: Wl I, that -- | mean
that's certain true. The -- the -- the approach that
we take typically -- we have -- we have sort of two
approaches. One i s we give peopl e orders that -- that
have a -- that have a finite life. W approve it for
a particular period of tine because we want to see
somet hi ng cone back and we want to revisit it because

we t hink well, you know, conditions could change. So,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

50

that's one approach which is kind of what you're
suggesti ng. That they would cone back after sone
period of tine.

And t hen t he ot her approach typically when
peopl e buil ding something like this and it's not a --
it"s not ause, it's-- it's construction that's going
to have a |ife 30/40/50/100 years, we don't have them
come back because they've made a big i nvestnent. So,
and | understand that and I -- and | wouldn't -- |
woul dn't want to take that approach with an i nvest nent
of this Kkind.

But, I -- nmy viewis if you're going to
make that investnment ten years fromnow, come back in
ten years and let's talk about it then. That's --
that's -- that's typically the approach that the
commi ssion has taken which is bring sonething to us
when it's ripe.

CHAI RPERSON GRI FFI S: Good. I think --
and -- and | think the fact in ny understanding in
| ooki ng at nunerous private school s that have now cone
before that have such |ong-term projects. Io--
think Ms. MIler saidit correctly that they may be in
a different real mthan a devel oper proposing a class
A office building downtown which they need to get in

and out of the ground quickly.
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Thi s i nvol ves an awf ul | ot of
coordination, fund raising and it nay take years and
years before they' re actually even ready to put in for
a permt, but then how do you start that process

wi t hout havi ng sone assurance that you can actual ly do

it. It's -- we've been presented, limtedly in this
case, but certainly in others, the -- the conplexity
of -- of pulling this type of project together.

Ms. -- Ms. Mller, you bring up an
excellent point of is there -- is there a conprom se

here that we mght entertain and discuss and | think
that we should take a little bit of tinme to | ook at
t hat .

My concern is that if we went in that
direction, I'mnot sure just making a statenent that
come back and tell us is it all working works well.
W're going to need to be very definitive of what
neasure that we' re | ooki ng for and t hen t hi nki ng about
that, | was thinking well, who does the neasurenent
and how is actually going to be present ed.

W can get through that | believe, but
then | go to the specifics of the case that -- that we
get into now and -- and renenbering the hearing and - -
and ny own review of the -- the facts, again, | go

back to okay, well, where is the evidentiary itens
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that we're trying to nmitigate here? Were is it and
| am -- as this individual on the Board, | am not
persuaded that this is the largest inpact for us in
this application and so, again, |'mnot persuaded t hat
that is what needs to set it back for a secondary
heari ng.

VI CE CHAI RPERSON M LLER: No, | -- | agree
and I"'mnot -- 1 -- | don't think we're there yet and
| just want to say that in other cases, sonetinmes we
have put atine limt on our special exception because
t here' s devel oprment i n a nei ghborhood that's changi ng.
You know, it's downtown. | think we know that things
are going to be changing and I think we have to | ook
at the context that this special exception is being
offered in. 1Is this a neighborhood that is changi ng?
How drastically do -- is there evidence in the record
that things are going to change?

CHAI RPERSON GRI FFI S: Do you have an

answer to that?

VI CE CHAl RPERSON M LLER: Wl |, | have an
opinion, but | think we ought to go through the
conditions. | just think that we don't just deal with

it in a vacuum
Yes, | think this is -- it's been

represented it's in a very stable residentia
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nei ghbor hood and -- and the school and the cl ose have
been there for along tine. So, | don't -- traffic on
W sconsi n Avenue may be changing as a result of other
things, but that's, you know, | think we should | ook
at the evidence.

Though if we look at the conditions, |
just want to make sure that we -- we are -- if that's
okay if we turn to the condition. There were so many
different conditions that were submtted. If we could
just be reading off the same page to begin wth.

CHAI RPERSON GRI FFI'S: Do you want us to go
to page 14 of 19 of the proposed order? Exhibit 54.

MEMBER ETHERLY: And -- and -- and -- and

that was, M. Chair, | believe where -- where M.
Mtten was -- was -- was taking us in ternms of -- of
her start.

What -- what -- what |'m-- what |'ve done
-- what |'msuggesting is essentially we, of course,
have Exhibit Nunmber 54 which has already been
reference, the applicant's exhibit which runs through
concerns that they had regarding the ANC s proposed
condi tions, but at the cl ose of that exhibit, outlines
the proposed order, conclusions of law and the
findings of fact and perhaps it's a workabl e process

to go through those conditions as -- as they have been
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set forth beginning at page 14 of 19 and then perhaps
cross-referencing back where there are sone
di screpanci es bet ween t he applicant's position andthe
ANC s position.

O course, once again, the ANC s subm ttal
at Exhibit Nunber 53 runs through their conditions in
-- in excellent detail with the adverse inpact and
mtigating condition|anguage and t hen, of course, the
rationale and simlarly, of course, at Exhi bit Nunber
47, you also have a straight -- straightforward
recitation of the conditions as they' ve been offered
by the -- by the applicant.

But, | woul d per haps suggest just starting
at 14 of 19, going through the conditions.

CHAI RPERSON GRI FFI' S:  Excellent. Let's do
and let's -- let's -- we -- we have gone through
initially condition one. | would like to return to
that at the end of our deliberation on the rest of the
condi ti ons.

MEMBER ETHERLY: No objection, M. Chair.

VI CE CHAI RPERSON M LLER: | just al so want
to throw out why we're di scussing these conditions and
the conditions can be to -- wusually, they're to
m tigate objectionabl e or adverse conditions that have

been identified in the hearing.
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In this case, the applicant has stated

that these conditions are necessary to insure

paraneters for school operations that will insure that
no obj ectionabl e or adverse affects will be created.
So, | -- | guess maybe it's easy to --

easier to focus as we go through the conditions
whether or not we -- we really think there is an
adverse i npact that's been shown or, you know, whet her
this is the -- to insure that there won't be.

And al so, some of these conditions, |
think, when we're evaluating them they're being
proffered by -- some of them are by the applicant
t hensel ves whether or not we find that they're
necessary and | -- | think perhaps we can -- need to
address that, too. Whet her we think that they're
necessary or -- or just accepting them because --
because of the desire of the applicant to put
paranmeters on

But, | would say in general that | think
paranmeters are inportant to a certain extent if you
got to nmeasure objectionable conditions. For
instance, if the student enrollnment could just grow
expedientially with no limtation whatsoever, then we
woul dn't be able to tell whether there would be an

adverse inpact down the road. So, | think they are
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hel pful to that extent.

CHAI RPERSON GRI FFI'S:  Condi ti on Nunber 2
t hen goes to the fact of the -- the current enroll nent
and then the discussed and offered total maxinmm
permtted enrol |l nent of 579.

| think we ought to wite this condition
if it is so accepted by the Board not to establish
this 2 percent overage account, but rather that that
condition states that -- that the maxi mum permtted
enrollment is 579. W can, in fact, include in the
findings of facts that the goal is 568 and that there
isautilization and a fluctuation, but it is not. It
-- it seems to nme to be going further on in a
condition that we don't necessarily need and it's nore
of a finding. W certainly wouldn't require them or
be out of order if they fell below 568 or we don't
need to get into that kind of detail.

The other issue of the 143 faculty and
staff, they've brokenit down into several iterations.
One is full-tine equivalent faculty and staff. They
al so break out the part-time and full-tinme.

It would seem to nme from the evidence

presented that the -- the total faculty and staff
persons which | think is a -- a better way of
assessing, in fact, that's the way | |ooked at this
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application, woul d be 143 persons, faculty and staff.

Yes.

VI CE CHAI RPERSON M LLER | don't read it
t hat way.

CHAI RPERSON GRI FFI'S: Okay.

VI CE CHAI RPERSON M LLER:  And | think t hat
that's where we' ve had this di scussion with respect to
full-time equivalents. The full-tinme equival ents can
be divided between several part-tine enployees and,
therefore, this nunber is -- is hard to enforce and |
-- | personally don't think that the -- you know, the
Board hasn't yet nade a finding that it's necessary to
have a Iimt on the use of that.

| think that perhaps it should be stated
as their intention, but what | don't want to see
happen is a battle down the road that they had, you
know, ten part-tinme enployees and that wasn't
contenplated by our condition. Because we really
didn't have evidence in the record that there was a
need to have a strict cap here and --

CHAI RPERSON GRI FFI'S: | think we m ght be
sayi ng the same thing.

VI CE CHAl RPERSON M LLER:  -- we need to be
careful with it. Okay.

CHAI RPERSON GRIFFI'S: | -- | want a total
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person count. | don't want to differentiate between
full-time equival ents or how many part-tinmes or full-
times and they stated the fact that they have 143
per sons.

Al though in the first sentence in that
condition, they say 143 --

VI CE CHAI RPERSON M LLER:  FTEs.

CHAI RPERSON GRI FFI'S:  -- FTEs and | ook at
in paren the actual count is 128 and 15 which is 143.

VI CE CHAI RPERSON M LLER: It is right now,
but again --

CHAI RPERSON GRI FFI S: So, you're saying
they may want to --

VI CE CHAI RPERSON M LLER: They nay want to
nmake sonme changes down the road and divide another
full-time position into two part-time positions.

CHAI RPERSON CGRIFFI'S: | see. | see.

VI CE CHAI RPERSON M LLER:  And --

CHAI RPERSON GRI FFI'S:  Okay.

VI CE CHAI RPERSON M LLER:  -- |, you know,
| don't think there's evidence in the record that --
that this -- this should be a problem --

CHAI RPERSON GRI FFI'S:  Okay.

VI CE CHAI RPERSON M LLER: -- if they do

that, but |I just wanted to be -- | just don't want to
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have any battles down -- down the road. That it's
clear that --

CHAI RPERSON GRI FFI'S:  Okay.

VI CE CHAI RPERSON M LLER -- that they --
t hey can do this.

CHAI RPERSON  GRI FFI S: So, are you
suggesting that condition nunber 2 read the nunber of
students would be 579 and leave it at that?

VI CE CHAI RPERSON M LLER:  No, | have no

problemw th their 143 FTEs. It -- it just -- | just
want - -

CHAI RPERSON GRI FFI'S: | see.

VICE CHAIRPERSON M LLER -- it
under st ood. | mean the -- that that nunber -- the
nunber of enpl oyees and staff actually will -- will --

could fluctuate under this order.

CHAI RPERSON GRI FFI'S:  Okay.

VI CE CHAI RPERSON M LLER: But, | don't
have a problemw th that.

CHAI RPERSON GRI FFI'S:  Qur discussion at
this point then generally condition nunber 2 goes to
579 students and enpl oyee of 143 FTEs.

M. Etherly, difficulty with that?

MEMBER ETHERLY: No objection, M. Chair.

CHAI RPERSON GRI FFI'S:  Ckay.
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MEMBER ETHERLY: | agree wth the
di rection. Wth -- and -- and -- and you are
elimnating the -- the -- what | agree also is

super fl uous | anguage regardi ng 2 percent i ncrease over
t hat goal

The | anguage as it relates to St. Al ban's
may i ncrease t he nunber of students, faculty and staff
only with the approval of the Board of Zoning
Adj ustnent, woul d you include that |anguage or also
strike that? | would strike that as well.

CHAI RPERSON GRI FFI'S:  Yes, | would strike
t hat .

MEMBER ETHERLY: Excellent and then |
think there was sone -- sone di sagreenent with regard
to the submttal of sone type of Novenber 1 report to
-- to the ANC

CHAI RPERSON GRI FFI'S:  Good and t hat goes
up to your issue of the address of those issues and
think the objection as | read it is having a |isting
of specific faculty and staff as a -- not sonething
that the -- St. Alban's is able to do, but that they
could provide as they're stating here no later than
Novenber 1 each year a total nunber --

MEMBER ETHERLY: A count.

CHAl RPERSON GRI FFI'S: -- of students and
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faculty and staff for the academ c year. |'mopen to
t he di scussion on that.

MEMBER ETHERLY: | woul d have no obj ection
to the language as it's -- as it is proposed by the
applicant here no | ater than Novenber 1 of each year

subnmittal of the total nunmber of students, faculty and

staff.
CHAI RPERSON GRI FFI'S: Okay. Ms. Ml ler.
VI CE CHAI RPERSON M LLER: Yes, | think
that -- | think that that's well stated because |

think the nunber is the issue and that's what the
comunity wants to know and that's where the i npact is
on the nunber not the nanes.

And are we striking the -- the part about
t hat they can i ncrease the nunber of students, faculty
and staff only with the approval of the Board of
Zoni ng Adj ustment because --

CHAI RPERSON GRI FFI'S:  That's correct.

VI CE CHAI RPERSON M LLER  Yes, okay.

CHAI RPERSON GRI FFI' S: That's -- that we --
that's a statenent of fact.

VI CE CHAI RPERSON M LLER: W --

CHAI RPERSON GRI FFI'S: W don't need --

VI CE CHAI RPERSON M LLER  Exactly.

CHAl RPERSON GRI FFI'S: -- inthe condition.
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Ckay. Anything el se on two?

Very well. Let's nobve on to three.
Parking situation for faculty, staff, students. St
Alban's will require faculty, staff and students who
drive to school do not have valid zone three
residential parking permits to park on the close and
between the parking garage to relocate under the
cat hedral bond in designated off-street parking or on
the areas of the street not restricted to zone three
par ki ng.

St. Alban's shall direct faculty, staff
and students with the zone three RPPs to park on the
cl ose before resorting to on-the-street parking.

It seens to me a condition of intention.

Comment s?

VI CE CHAI RPERSON M LLER: | think it goes
to mtigate park -- or preclude parking problens in
t he nei ghbor hood and | thi nk perhaps we shoul d di scuss
whet her we found that there were parking probl ens and
my recollection is that applicant's traffic expert
identified many parking spaces available during the
day and that the parking garage was going to provide
for 307 new parki ng spaces.

W went through a |l ot of figures about the

par ki ng demand at St. Al ban's and whether it was bei ng
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met .

So, this -- first of all, | guess | don't
find that there is a drastic problem but | do find
that -- or | do think that it would be -- that the --
it would be good for the garage to take the cars that
are parking on the streets, off the street and into
t he garage.

This whol e requiring cars or not all ow ng
them to park on public streets, | think is very
probl emati c. | think we really have to find that
there i s an egregi ous state of the parking problens in
t he nei ghbor hood to di sal | ow peopl e who are ot herw se
entitled to park on the street and | think that it
al so creates problens in neighborhoods where sone of
the students live or visit other students in the
nei ghborhood and then what's happened if they're
parking on the street and how is it enforced and |
just don't think that --

CHAI RPERSON GRI FFI'S: Enforcenent is a big

i ssue.

VI CE CHAI RPERSON M LLER:  Yes.

CHAI RPERSON GRI FFI S: | would tend to
agree. However, | disagree with you a little bit on
this aspect. | think that having a programas it's

been offered by the applicant to require faculty and
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staff and students who drive to be accommpdated wth
parking is appropriate for two reasons.

One, | don't think that the evidence was
necessarily presented in this case that that is a
problem However, a condition can try to nitigate a
potential problemand | think | ooking at the nunber of
students and the nunber of faculty and -- and staff,
that if you put 140/150/200 cars on the street, there
woul d be an i npact.

Wul d it be absolutely catastrophic? | --
| don't knowif | can neasure that, but there would be
a negative inpact to that and then specifically
directly toit, 206.3, as private schools do not have
a parking requirenment set forth in the regul ations,
but rather have to accommodat e anpl e parKki ng.

It is again asked of us to establish and
judge and set the level of what is anple and what is
not .

So, | think this does goto fulfillingthe
requirenents that -- in that in ternms of 206.3 and |
think it is a base | evel of which can be done and t hat
is arequirement of it.

How they require it or how they program
it, | don't think we necessarily can get into, but the

nere fact that they do require it. Therefore, you
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woul d be -- there -- there woul d be sone remedy within
the -- the schools operating agreenents. That's for
their own enforcenent to do and then anything on the
public streets, obviously, that are illegally parked
woul d be for other agencies to enforce.

VI CE CHAI RPERSON M LLER: You know, |

think I may have junped the gun because | -- going
into -- it's later on where they talk about not
parking on the street, but I -- | amnot sure howthey

differentiate between the zone three residential
par ki ng permt people and the rest of the students or
faculty. Wy shouldn't everybody be -- if there's a
space for the -- required to park, | think the -- |
think perhaps it was because there was naybe not a
space for everybody on the -- you're right. 1t's not
all that enforceable. |It's a good policy.

CHAI RPERSON GRI FFI'S:  Okay. Ohers?

MEMBER ETHERLY: Well, | don't know that
| can add nmuch that's going to help us bring this to
any decision, but | tend to agree with Ms. Mller in
that the problem that | have is that while I -- |
think it seenms |ike a fine idea that the school should
enter into some sort of agreenent withits faculty and
students to enforce parking in a way that fulfills

certain objectives.
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The problemthat | have is telling people
that they can or cannot park in areas where they're
legally allowed to park independent of some sort of
| arger traffic managenent plan.

| mean if they want to condition --
condition that or make -- nmake parking restrictions a
condition of their enploynment or their enroll nent,
then -- then that's fine, but | just don't see this as
t he snoothest mechanism to achieve that. "' m not
gquite certain howto resolve that.

CHAI RPERSON Rl FFI S: Ckay. Yes, Ms.

Mtten.

COM SSIONER M TTEN: | -- | guess on t hat
point, |I'd be inclined to accept the conditions as
it's proffered by the applicant and -- and kind of
| eave it at that. Because | -- what | don't agree
with -- with what the ANC was suggesting which is

that, and Ms. MIler spoke to, which is prohibiting
sormeone who has a legal right to park on the street to
-- to kind of reach that far.

If the -- if +the applicant can do
somet hi ng t o encour age peopl e who ot herw se have t hat
right to park el sewhere, great. Let's let themtry
and pursue that, but for the Board to i npose sonet hi ng

nore restrictive, I"mnerely unconfortable with that.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

67

So, I -- 1 would say that the way the
applicant has proffered this is what I'd be -- be --
as far as I'd be willing to go.

MEMBER ETHERLY: | woul d agree, M. Chair.

CHAI RPERSON GRIFFI'S: Very well. Oher
coment on that?

VI CE CHAI RPERSON M LLER: My only comrent

is -- is on the last, you know, sentence. To the
extent that we adopt conditions that are -- are hard
to enforce, | mean how -- how do you require students

with zone 3 RPPs to park on the cl ose before resorting
to on-street parking? Does that nmean that -- | nmean
|"mjust -- you know, rmaybe this is mnutia, but they

have to drive all around the close first to nake sure

there's no parking and then -- then park on the
street.

It -- it seens kind of wunrealistic.
Sonehow it seens like it would be better if -- if the

school provided spaces for the faculty, staff and
students with the nunber that they can provide. Then
-- then the rest of those students, you know, but
anyway, | understand part of this was that sonme of
themare on a first-cone, first-served basis.

| mean we can put thisin. It'sjust it's

hard -- it's very hard to enforce.
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CHAI RPERSON GRI FFI'S: | absol utely agree

and -- and absolutely, in the case, we've tried to put
out there needs to be exact clarity so that people
under stand t hat there needs to be a nmeasurabl e el enent
and that -- that, of course, lends itself to
enforceability. The last sentence | tend to agree.
However, it does seemto go to the intent of what is
being proffered in -- in the overall condition or
requi renents.

|'"d be -- 1'd be just as well to keep it
in at this point and nove on unless others feel
differently.

Very well. W have condition three has
been di scussed. Let's nove on to four, parking during
construction of the Foundation garage. Now, that is
tal king about providing off-site tenporary parking
during the construction phase.

Comment s? Questions onthat? |s everyone
anenable to keeping it in as stated?

If there's no objection to that, then
let's nove on to five which is the parking nanagenent
activities. The Foundation at St. Alban's wll
encourage its enployees to participate in the
Foundation's "Comut er Rewar ds Progranms” which is part

of the subm ssion and we'll put an exhibit nunber on
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that if this condition is accepted. Whi ch woul d
reduce parking demand anong the faculty and staff.

Comments on that? Yes, M. --

VEVMBER MANN: Can this be part of the
| arger traffic managenent programand does it need to
be listed with such specificity rather than just as
part of the TMP?

CHAI RPERSON GRIFFIS: | don't -- |'m not
aware of any reason why it couldn't be in -- in a
| arger condition.

MEMBER MANN: | just don't see it as -- |
don't know where the enforceability is again with the
words like wll and could, gets enployees to
parti ci pate.

CHAI RPERSON GRI FFI' S:  Ri ght.

MEMBER MANN: | don't know how you enforce

t hat .

CHAI RPERSON GRI FFI'S:  Right.

COM SSIONER M TTEN: | was just going to
say well, you enforce it by saying give us evidence
t hat you encouraged your enployees. So, | think, you
know, it's not unenforceable. It's just not -- you
know, it's -- there's gradations of conpliance with

it.
CHAI RPERSON GRI FFI'S:  Yes, | -- | think --
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in -- in order to address this, | think one of the
best conditions that we've done in terns of witing
t hem when we have plans submitted into the record is
that we condition the fact that the applicant would
i npl enent their plans as shown in exhibit as decided
whether it be transportation managenent or this
par ki ng managenent .

So, we're looking for inplenentation of
t he managenent activities and -- and we've al so | ent
flexibility to changing those plans as |ong as there

is one in place that goes to in this case parking.

MEMBER ETHERLY: But, | would -- | -- |
agree with Ms. Mtten's observation, but I -- | would
also -- | think there is a kernel of -- of -- of

utility in M. Mnn's observation about perhaps
broadeni ng the |l anguage. | think the spirit of that
particul ar proposed condition nunber 5is to speak to
St. Alban's taking steps to encourage alternative
net hods of transportation separate and apart from
actually driving to the facility.
So, if there is perhaps sone additiona

| anguage t hat can be added to broaden that condition
whether it's the Foundation in St. Aban's wll
encour age its enpl oyees to utilize public

transportation, nass transportation and other, you
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know - -

CHAI RPERSON GRI FFI'S:  Ri ght.

MEMBER ETHERLY: -- 1" m suggesting some
kind of directions. | believe M. Mann has hit on

something in ternms of perhaps broadening it so the
applicant's efforts aren't sinply limted to the
commuter rewards program which is an excellent
suggestion | m ght add.

So, | don't know if there's sonme |ines
t hat can be added to do that, M. Chair.

CHAI RPERSON GRI FFI'S:  Yes, | think there
m ght well be. I mean | think it will, in fact,
enconpass and -- and consolidate a couple of
conditions that are about to conme forward. So, nmaybe
we look at it inthat -- in that frame. Wat we could
add to. | certainly don't hear the Board saying that
they want to renove condition five, but what will we
add to condition five when we go through.

Is that anmenable to everybody at this
poi nt ?

MEMBER ETHERLY:  Yes.

CHAI RPERSON GRI FFI'S: (Okay. Let's nobve on
then and | ook at the exact |anguage of five and cone
back to six, parking policy registration. Beginning

Sept enber 2005, St. Al ban's shall establish a parking
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policy for its faculty, staff, students that will be
consistent with condition 3 and 4 above. Correct
policy will require any student, staff or faculty

menber who drives to school to register his or her
vehicle in the school and to display the identifying
sticker on his or her vehicle that will facilitate
conpliance with the parking policy.

In sone sense, M. Mann, that m ght

consolidate into five. |s that correct?
MEVMBER MANN: | believe those are all
el enents of -- of what should be --

CHAI RPERSON GRI FFI' S:  Ckay. And, in fact,
| would say -- dare say seven would also go into it
and possibly even eight, but let's take up any
specifics on six. Comment s? Del i berative? MVs.
MIller, did you indicate you had sonething to say?

VI CE CHAl RPERSON M LLER: Wl |, | was j ust
| ooking at the transportation managenment plan and |
think that, you know, a lot of these are set forth in
that plan and |I'm not sure whether we would want to
say that they should just conply wth their
transportati on managenent plan which would take them
all in there, but --

CHAI RPERSON GRI FFI S: VWhich is exactly

where M. Mann was goi ng.
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VI CE CHAI RPERSON M LLER:  Exactly.

CHAI RPERSON GRI FFI'S:  Okay.

VI CE CHAI RPERSON M LLER:  But, ny concern
is | have to really, you know, exam ne this to see
whet her they -- they m ght want sonme flexibility in --
in that plan for which a condition m ght not get --
you know, if we said they had to conply with all of
t hese, then maybe we -- we'd have to give them sone
| eeway to change if circunstances suggested it would
be a good idea to change. So, we can see as we (o
al ong.

MEMBER MANN: Wl |, the -- the | arger goal
that | had in mnd was |"mjust thinking of -- it's
probably easier to enforce a condition that says they
will inplenment or -- or they will have a traffic
managenment plan than to say we're going to sonmehow
enforce every single condition that's not necessarily
enf orceabl e by --

CHAI RPERSON GRI FFI'S:  Right.

MEMBER MANN: -- by BZA

VI CE CHAI RPERSON M LLER  Ri ght.

CHAI RPERSON GRI FFI'S: I n fact, that's what
we've done inthe past. | thinkis -- is a productive
way to deal with |arge progranms and plans whi ch does

| end thenselves the flexibility of changing. W --
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we've been specific in some conditions where the
evi dence was before us that they needed flexibility to
see how things were going to work or not work. This
| don't think is that case, but to -- to include in
t he one condition that Foundation at St. Alban's wll
i npl enent their TMP | think would be appropriate.

MEMBER MANN: But, the -- the other thing
is how can a -- a TMP allows for a changeover tine
that Ms. Mtten was discussing earlier?

CHAI RPERSON GRI FFI'S:  Um hum

MEMBER MANN: | nean TMPs are flexible and
are neant to respond to current conditions. Wereas,
our conditions or sonme of these proposed conditions as
stated are neant to be nore static and | just believe
that this allows them to respond to evolving
conditions in away that really captures the spirit of
what they're trying to acconpli sh.

CHAl RPERSON (RI FFI'S: | agree, M. Mann.

MEMBER ETHERLY: As Ms. M|l er commented
a little bit on the -- on the Conmuter Rewards
segnent, you know, | actually, M. Chair, on -- on
second review find the | anguage to be sufficient. As
-- as it -- as it is currently worded, | think it
captures everything that -- that needs to be captured.

Whet her you want to consolidate five, six,
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and seven, I'm-- I'mopen to that, but I'mactually
confortable with -- with those conditions as they are
worked in the -- as they are already set up after --

after review ng.

| -- I think it gets at what we're trying
to get at.

CHAI RPERSON GRI FFI'S: Ot hers, coments on
that point? Coments at that point?

Here's one of the considerations, M.
Mann, that | -- | -- 1 think | understand fromyou is
that we could save the inplenentation of -- of the
TMP, but is there flexibility to revise it and |
didn't see anything in the TMP that shows when it's
reviewed or how it mght be reviewed or inpacted.

But, I think, first of all, five, six,
seven and a couple of others of these are taken
directly fromthe docunent. So, it's alnbst -- we're

doing the sanme thing in each way however we want to

word it.

But, yes, Ms. Mller.

VI CE CHAI RPERSON M LLER: | don't know.
| mean | guess mny problem here is that | don't know
whether we're junping the cart because | -- | feel

like we're going through these conditions and we're

saying oh, vyes, that sounds I|like a good idea,
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what ever .

But, we haven't really decided whether
there are traffic problens to mtigate or potential
traffic problens that m ght be caused by the buil di ngs
and | think that would help -- help ne certainly to
focus on -- on are these necessary conditions or are
they just policies that the applicant is willing to
i npl enent and -- and we think they're fine, but we
don't necessarily think they're necessary.

CHAI RPERSON GRI FFI S: What's going to
happen to establish that point?

VI CE CHAIl RPERSON M LLER: Wl |, perhaps if
we -- | nean | don't want to necessarily throw I
said we -- we could go through the conditions and we
are doing that. |'mjust having trouble making the
connection now. W'Ill -- because | think that, okay,
if I look at -- at the fields, are the fields going to
create nore traffic?

You know, are -- is that -- what are we
trying to mtigate? Wat are we trying to --

CHAI RPERSON GRI FFI S: | thing these
conditions are mtigated. The inpact of the faculty,
staff and students and -- and for ne, | don't see any
reason or -- or testinmony or evidence that would

persuade nme that there wouldn't be an inpact with the
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nunbers that we're being presented.

VI CE CHAI RPERSON M LLER:  There's no --
there's no increase that -- that we're tal ki ng about.
So, then you're saying that you think the evidence is
there that there is a problen? They still nake --

CHAI RPERSON GRI FFI'S:  There's -- there's
no increase, but -- but currently, they're providing
a certain amount of parking on site. It's all being
reconfigured and so, now, we're looking at in this
reconfigurationinthis newfacility -- in one aspect,
we don't need to | ook at these conditions as negati ve,
but rather as positive of howthese are then going to
be dealt with, you know, within the new orientation
and the new facilities.

MEMBER ETHERLY: And | -- | would add, M.
Chair, perhaps this -- this would help M. -- M.
MIller that | do recall fromour discussion of the --
the traffic anal yses that was done by the applicant,
there were | think in nmy opinion sonme clear
i ndi cations of -- of concern around |evel of service
regardi ng sone of the relevant intersections that --
t hat surround the cl ose as we tal ked about sone of the
alternative entrance and exit and ingress points for
-- for some of the bus traffic for exanple or for

traffic that mght be related to sone of the schoo
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events.
| think that were strong i ndi cations that

there was a tie at least in ny opinion as you | ooked

at the data. |'m not suggesting that the applicant
said this, but I think as you look at sone of the
traffic analysis data, | felt that there was -- there

was probably sone connection wth activity and
operations on -- on the close and in particular at the
school and the overall level of service conditions
that were analyzed at some of the subject
i ntersections.

So, as | approach some of these
conditions, | feel that we are -- are, in fact,
addressing sone traffic inpacts that have been
denonstrat ed and anti ci pati ng sonme |i kely i npacts t hat
woul d arise if these conditions were not, in fact,
included in the order by the introduction of the new
performng arts center and the expansion of other
fields.

| definitely understand your concern and
| agree with you whol eheartedly that as this Board has
done before with your | eadership definitely insuring
that we are -- are being very specific about our
condition language and the rationale for that

| anguage. | think we're on very solid ground here in
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terms of the | anguage that we have in front of us.
VI CE CHAI RPERSON M LLER: M. Chairnman

CHAI RPERSON GRI FFI'S:  Yes.

VI CE CHAI RPERSON M LLER: Il -- 1 think
that this order also -- it probably serves two
pur poses.

One is to -- is to capture whatever

conditions need to address the adverse inpacts that
result fromwhat's specifically being requested, but
the orders that -- that are the special exceptions
that grant -- that -- that affect this property,
they're -- they're very old and so, | don't think
there's -- there's sone fundanental s that were never
captured in another order that | think we're -- you
know, and everybody's sort of acting in good faith.
Istryingto capturelike what's -- what's
the enrollnment? You know, what's the anount of
faculty? Wat are the sort of basic conditions that
we' re operating under here and so, | think they don't
necessarily specifically speak to what's being
proposed, but they're sort of trying to just capture
everyone' s under st andi ng of, you know, howbigis this
school intended to be and how nany peopl e are i ntended
to be using it and -- and because the other orders are

so old and don't necessarily speak to it.
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So, | think we're doing two things through
this order.

CHAI RPERSON GRI FFI S: Ckay. Good.
think we should proceed and look at the specific
conditions with -- and -- and | absolutely agree with
what Ms. Mtten said. Sonme of -- sone of this is
establishing the existing situation. Sone of it is
| ooki ng at the future.

And then, M. Mann, | will return to you
for further corment on it because frankly re-revi ewi ng
the transportation nmanagenent plan it is alnost
identical to all the conditions that are in here.

So, the question is nore of a -- an ease
under st andi ng perhaps of the witing of the order, but
certainly the elenents and substance are identical
So, how we put it in is really the fundanenta
guestion and how we | ook at it as being enforceable
under our order.

So, going then to six, parking policy
registration, is there any other further comment on
t hat ?

If not, let's nmove to seven which is the
enf orcenment of parking policy which was indicated that
St. Alban's woul d require each parent to agree to the

parking policy when the parent signs each year's
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enrol | ment contract.

Students that violate the school s parking
policy would be subject to disciplinary action which
will escalate with repetitive violations and whi ch may
i nclude non-renewal of enrollnment contract for the
foll ow ng year.

Any comrents, concerns, edits on that?
Yes, M. Mann.

MEMBER MANN: | -- | just want to say |
don't see that as an enforceabl e BZA conditi on.

VI CE CHAI RPERSON M LLER: l-- 1 -- 1
agree. | think it's a very good policy and | think
t he school needs to have it, but again, does this nmean
that the BZA police are going to go out and enforce
it. | don't think so.

MEMBER MANN: But, | do believe that it
can be part of a transportation nanagenent program - -

VI CE CHAI RPERSON M LLER  Ri ght.

MEMBER MANN: -- which can be a condition.

COWM SSI ONER M TTEN: Maybe -- naybe we're
-- I"mjust not on the sane wavel ength, but | see that
as enforceabl e because the enforcenent is this policy
-- the way you would enforce it is show nme your
enrol l ment contract. Is this a-- is this a conponent

of it?
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CHAI RPERSON GRI FFI'S:  Ri ght.

COW SSI ONER M TTEN: That's how it's
enf or ceabl e.

CHAI RPERSON  CRI FFI S: Ri ght . The
enforceabl e aspect is that the parent -- each parent
has signed an enrol |l nent contract.

VI CE CHAI RPERSON M LLER: | think it's
enforceable. | nean | think it's enforceable by the
school, but are you saying it's enforceabl e by the BZA
because we'll -- we'll be able to see whether they
have these contracts?

COW SSIONER M TTEN:  Right. If -- if --

VI CE CHAI RPERSON M LLER  Ckay.

COMM SSI ONER M TTEN: -- sonebody were
conplaining, the -- the -- the DCRA i nspector woul d go
out and say | need to see a, you know, a generic
version of your enrollment contract.

VI CE CHAI RPERSON M LLER  Ckay.

COM SSIONER M TTEN: And | need to verify
that, in fact, this is a conponent of it. That's how
they would do it.

VI CE CHAI RPERSON M LLER  Ckay. Good.

MEMBER MANN:  But, then this would also
inmply that they can say well, | need to see whet her or

not you renewed students that were disciplined.
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COW SSIONER M TTEN: | "' m sorry.

MEMBER MANN: It al so i ncl udes non-renewal
of the enrollnent contract for the follow ng year
which neans that we'd have to ask the enforcenent
officer to check renewal records.

COW SSI ONER M TTEN: Vell, read it
carefully though. Because it says which may i ncl ude.
It doesn't say it shall include.

CHAI RPERSON GRI FFI S: I n sone respects,
this is different than the other offerings in -- in
that it is leaving open, which | think the Board had
previously concerns of, |eaving open what that
disciplinary actionis. Rather than the Board getting
into establishing exactly what disciplinary action
shoul d be.

But, M. Mnn, what | understand you
saying is that this still doesn't -- this still gets
us too involved in the mnutia of the operations of --
of the school. | -- okay.

O hers?

MEMBER ETHERLY: | -- | tend to agree with
-- with Ms. Mtten's position on that particular
| anguage. | understand the concern regarding
enforceability, but it would be nmy understandi ng that

the -- the primary enforcenent aspect of that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

particular condition would be as -- as M. -- M.
M tten indicated.

If I"'ma DCRA i nspector, | gotothe site.

| request to see a copy of that contract and -- and
that's going to be the primary enforcenment tool. |If
it's not there, it can't be denonstrated, then -- then

we woul d have an issue in ny opinion.

CHAI RPERSON GRI FFI'S:  Okay. So, could it
be, M. Mann, M. Etherly, Ms. Mtten, Ms. Mller,
t hi s condi ti on nunber seven enf or cenent probably woul d
read as St. Alban's will require each parent to agree
to the parking policy where the -- the parent signs
each year's enrol |l ment contract. Students who violate
t he parking -- school's parking policy will be subject
to disciplinary action and |l eave it at that.

COM SSIONER M TTEN: I f you want to | eave
anything off, I wish you' d get the -- the next cl ause

and maybe | eave of f the | ast clause. Because | think

the fact that it will escalate --

CHAI RPERSON GRI FFI'S: | see.

COWMM SSI ONER M TTEN: -- Is inportant,
t 0o.

CHAI RPERSON GRI FFI'S:  Okay. Good. Very
well. Wiichw Il escalate with repetitive violations.

M . Mann, does that address your concern?
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MEMBER MANN: | just don't know how we're
going to neasure the escalation of -- of repetitive
vi ol ati ons.

CHAI RPERSON CGRI FFI S: The ball's over
here.

MEMBER ETHERLY: Yes. Yes. Yes. Let ne
-- let me volley backwards on that one. No, | -- |
understand the concern and | think we're -- we're --
where we oftentimes struggle is the tension between
trying to craft conditions that are nmeasurable and
specific and are grounded in sone identifiable
indicator if -- if you will.

The flip side of that is | think there is
to an extent an aspirational role that BZA orders
still nevertheless play and | think we're -- we're --
we're firmy in an area where sone of this |anguage is
going to be sonewhat aspirational in that | think --
| think there needs to be a recitation of what this --

what this Board will expect or require in that policy.

So, | -- 1 wunderstand the concern and
especially the concern that well, does this then nmean
that we will have to police and parse the |anguage

and, you know, have an appropriate i nspector out there

to actually go over it.
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But, I -- 1 just think I -- 1 -- I'm
concerned about throwi ng the baby out with the bath
wat er by pulling that | anguage out. Because | think
the -- the -- the nessage, the aspirational nessage is
a very inportant one and that is insuring that there
are appropriate levels of -- of disciplinary action
that are included in the school policy with regard to
vi ol ati ons.

VI CE CHAI RPERSON M LLER: l-- 1 -- 1
agree with M. Mnn. The Court of Appeals has
addressed the whole question about the Board

interfering too nuch in internal affairs of schools

and di sciplinary action, | thinkis -- is one of those
ar eas.

Second, | don't know what the evidence is
that -- that -- that would lead us to inpose this.
W're -- we're just accepting this proffer fromthe
appl i cant.

So, I -- 1 would be in favor of draw ng
the line where the Chairman left it subject to

di sci plinary action.

COW SSI ONER M TTEN: The -- the -- |
think the reason why this is appropriate to accept it
with all but the final clause is that this is the

teeth. This gives the teeth.
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Anything else is to use -- | nmean | --
take -- | -- | just want to adapt alittle bit of what
M. Etherly said which is anything else is just
aspirational and thisis -- thisis the way we get the
teeth to say to the school, yes, you have all the best
intentions and this is where the rubber hits the road
where it's not just you're asking parents to conply.
You' re asking students to conply. It's that there
wil | be enforcement and there wll be rea
enf orcement .

To say subject to disciplinary action
al one, you know, it could be now, they could wite a
| etter and say you knowthis is a violation of our BZA
order and pl ease don't do that again and that's not --
that's not disciplinary action at all.

So, | think the i dea of escalationis that
even if the -- even if the first gesture is just a
strongly worded letter, that there will be sonething,
you know, nore onerous that will -- that will happen,
you know, if you keep -- if there's repeated
violations and I wouldn't intend to suggest what that
shoul d be which | think that would be interfering too
nmuch.

But, | don't -- | think this is the only

way you can be, you know, that the order has any --
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any way of being -- that we have any way of enforcing
all these aspirational things that are in the order.

VICE CHAIRPERSON M LLER: I -- I
understand what you're sayi ng. | hear what you're
sayi ng about teeth, but we usually apply teeth when
we've found a problem that really needs to be
mtigated and | don't know what that evidence is.

COW SSIONER M TTEN:  And -- and that |
think goes back to the point | was trying to nmake
earlier which is inmagine -- | think people are trying
to say | ook, we have a | ot of people that are parking
on the canpus and we'd like it to stay that way. You
know, we'd |like people to continue to be drawn into
t he canpus and -- and -- and that's sort of one of the
-- one of the -- if we were dealing with this as a
fresh thing, that they were com ng new and aski ng for
this, then the adverse inpact would be well, if the
peopl e don't park on the canmpus, then that's going to
cause an adverse inpact. So, this is the way of
insuring that they do park on the canpus.

It's -- and -- and -- but, because this is
--we're-- we'retrying to capture sort of the status
guo plus what's being requested, this is the way to
keep peopl e on the canpus.

VICE CHAI RPERSON M LLER: Well, this --
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this is where | want to separate the i ssues. Because

there's no -- there's no increase in student
enrollment. So, we're tal king about students here.
In the current state, can the -- is the canpus
accomodating well enough the students who need

parking and this is calling for disciplinary action
with teeth, et cetera and -- and nmy question is well,
what's the evidence that -- that there's a problem
that rises to that |evel?

We're not tal king about the performng

arts center which is unknown which may bring in lots

of cars at a certain hour. We're tal king about
student parking and | think we should -- we should
| ook at the evidence. |Is there evidence that -- that

requires this teeth?

And it's not to say that the applicant
can't have a policy with teeth. [It's just should the
Board be inposing that?

MEMBER ETHERLY: | think -- | think in
answer to that question keep in mnd that 206.2 does
have | think | anguage whi ch suggests that the Board is
al so conpelled to | ook somewhat at potential future
conditions and | want to be very circunspect about how
| use that |anguage because | think Ms. Mller's

concernis -- is -- is agood one and that is that you
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can't necessarily be so forward | ooking that you | ose
sight of what the current reality is.

But, | read Section 206 in part to state
that a private school nust be located so that it is
not likely to becone objectionable to adjoining and
near by property because of noise, traffic, nunber of
students or otherw se objectionable conditions and |
think to an extent the |anguage that -- that we are
struggling with and -- and rightfully so because |
think this Board, of course, wants to get it right,
t he | anguage speaks to what woul d be a |ikely outcone
if there were not satisfactory enforcenent.

And | know as we will discuss perhaps in
short neasure the issue of the performng arts center
and that question of -- of a fee. The questionis if
there isn't any teeth to the policy and this is not --
not to suggest that our -- our -- our young charges at
St. Alban's are scofflaws by any stretch of the
i mgi nation, but it is to state that if there -- if
there were not teeth, would there be a |ikelihood that
t he nost expedient thing to do rather than going into
the close itself will be to grab a spot that is
avai | abl e somewhere on t he boundary of -- of the close
and | think this language gets to insuring that that

i kelihood does not -- does not come to pass.
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VI CE CHAI RPERSON M LLER: M. Etherly,

-- | think that what I"'mtrying to do is separate the
i ssues. Because here nothing has changed. W' re not
i ncreasi ng the student enrollnent. There's a history
of years and years and years of the school in the
nei ghborhood and nothing is going to change wth
respect to this -- this factor because there's no
increase in student enroll nent.

That's why | don't see the need for
drastic -- well, | don't know for teeth or whatever
from us.

| think when we get to the performng arts
center, that is sonething that is new and your points
about that would go -- go to that one.

CHAI RPERSON CRI FFI S: And -- but, the
exi sting condition is the provision of 154 off-street
parking for faculty, students and staff. That's the
current condition.

VI CE CHAI RPERSON M LLER: It's only going
to inprove though. They're going to have a garage.
So, howis -- howis --

MEMBER ETHERLY: Correct. But --

CHAI RPERSON GRI FFI'S: Right. But --

VI CE CHAI RPERSON M LLER  -- why woul d we

need, you know, disciplinary action against the
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student s?

CHAI RPERSON GRI FFI'S: But, you're not held
by the 154 as -- as -- as nunerous persons have said.
Now, this -- this order is taking us into the next

decade and beyond.

So, what -- what are we outlining? Wat
are we saying has to be provided?

And here we have a programthat's saying
that they will provide all the parking for the faculty
and staff that drive that don't have zone three
stickers. So --

VI CE CHAI RPERSON M LLER: | -- | guess ny
concern is really fromthe direction of the Court of
Appeal s that we not interfere with their disciplinary
procedures for the nost part unless it's, you know,
really warranted and | don't see that it's warranted.
| don't see any problem These are -- a |lot of these
are proffers by the school and | think that it's --
it's maybe a good nei ghborhood policy for the schools
to say to the conmunity, look, this is howwe're going
to discipline and -- and that's great.

| think -- 1 think we just need to be
careful in drawing the | i ne between what the school is
telling the neighborhood it'Il do and what we are

maki ng an -- an enforceable condition.
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CHAI RPERSON GRI FFI S: Ckay. So, you're

advocating that it would read the violation of
school's parking policy wuld be subject to
disciplinary action and leave it at that. GCkay.
M. Etherly, your last word on seven.
MEMBER ETHERLY: Ch, you know, |'m -- |

definitely don't necessarily view nyself as the

deciding vote on this question. | nean | -- 1 can
live with that | anguage. | definitely can, but |
t hi nk the observation that Ms. MIller raisesis -- is
an i nmportant one as -- as we nove forward here on this

del i beration and others and I don't want to | ose si ght
of -- of what | think is attention, but -- but -- but
a good one between insuring that our conditions are
enforceable and clearly grounded to sonme actual
factual piece that we're trying to deal with, but at
the sanme tine, | believe Section 206 does include
| anguage so as to not |ikely becone obj ectionabl e t hat
enabl es us to be sonewhat forward | ooking in terns of
life after the increasing enrollnent or life after the
i ntroduction of -- of the perfornming arts center in a
case like this.

But, I'm confortable with -- wth that
| anguage as it stands. But, | think the |arger point

is an inportant one that we will probably cone back to
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again not only in this case, but in others.

CHAI RPERSON GRI FFI'S: Good. Ms. Mtten.

COM SSIONER M TTEN: | -- | guess | just
would like to nmake one pitch for the -- the nore
ext ensi ve | anguage of seven and -- and | guess what
would say is if -- if one subscribes to Ms. Mller's

point of view, then you have to reject seven in its
entirety because you're suggesting that we don't need
this at all and so, | would suggest we either reject
seven in its entirety or we enbrace seven in its

al nost entirety.

You know, the -- the philosophy that
you're -- that you' re espousing suggests that, you
know, seven is -- is beyond our -- beyond the

authority that we have because the record doesn't
support it. So, if you believe that, then you have to

rej ect seven whol esale and I woul d not be in favor of

doi ng that.

VI CE CHAI RPERSON M LLER: Ckay. Let ne
just say this. | -- first of all, the applicant
proffered this and | -- but, | think that -- what |'m

dropping off is getting involved in howthey're going
to discipline. 1 think that there's a difference in
sayi ng okay, it'll be subject to disciplinary action,

but that's within the purview of the school how they
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do their -- howthey discipline their students. That
-- that's why | would stop there.

| think it has the enforceability that you
were concerned about. Because we're -- we -- we're
going to know that they have these enrollnent
contracts that parents have to sign. That's sonething
we can see.

But, we -- you don't want to create a
situation where people are goingto be litigating that
they're in violation of -- of their disciplinary
action before the Board. | think that's what the
Court was trying totell us not to get involved in the
intricacies of -- of -- of the type of disciplinary
action the school wll take.

CHAI RPERSON GRI FFI'S:  Okay. So, we have
two strong opi nions of including the entire seven, one
to edit it and one to renove it totally.

Let's nove on. W may have to cone back
to seven.

Visitor cars and buses, visitors who drive
to school events and activities including by events
sumer prograns and the performng arts center and who
do not have valid zone three parking stickers will be
required to park cars in those areas identified in

condition three.
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St. Alban's School will informall visitor
schools in witing of the designated visitor parking
and will require visitors fromsuch schools to park in
those areas identified in condition three above to the
extent parking is available. Buses will be required
to park on the close or in designhated off-street
parking spaces and we did have -- have as an

i ndi cation of where those buses would be provided

spaces.
Comments. Yes.
VI CE CHAI RPERSON M LLER | |ike the | ast
sentence that buses will be -- be required to park on

the cl ose or in designated off-street parking spaces.
| think that that's clearly enforceable.

The -- the rest of it, I -- you know, I
don't -- | don't see howthat's going to be enforced
human nature-wi se. They don't say how they're going
to require these visitors. You know, it seens |like a
good goal or -- or maybe -- naybe we do need sone
teeth that's not in here. So, | -- 1 don't thinkit's
a good condition.

CHAI RPERSON @RI FFI S: kay. You -- you
want to be --

VI CE CHAI RPERSON M LLER:  And again, it's

restricting people -- you know, it's like restricting
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people's right to park on our streets, you know. Wy
have they -- do we have evidence in the record that it
is such a great problem | nmean | -- | knowit's --
it's preferable that there be Iless cars on
nei ghbor hood streets. | think | would rather see
incentives in these conditions or sonething rather
than this -- these like will require. | -- | -- it
just doesn't nean very much to ne.

CHAI RPERSON GRI FFI'S:  Ri ght.

COM SSIONER M TTEN:  1'm going to agree
with Ms. MIler onthis one. The -- because you don't
have any -- there's -- there's no way to discipline a
visitor. There's -- what are you going to do, you

know? So, to suggest that you can require themto do
sonmething, it's -- it -- it isn't enforceable.

When we get down | ater into the use of the
athletic fields by other -- by others, | think then we
get into the opportunity that if you' re being given a
ri ght by the school, then they have the opportunity to
require conpliance with their parking policy by -- by
revoking that right if you don't conply. That's how
you get conpliance fromtheir other entities.

And for visitors or buses or whoever that
-- because the -- the ANC was tal ki ng about the fact

t hat sonme buses park illegally on nei ghborhood streets
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which is something | face in ny owm -- on ny own
street everyday. It's an enforcenent issue. You
know, it's a -- it's a -- it's a DPW enforcenent
issue. It's not -- | don't knowthat we can -- we can
hope to -- to extend that to the school, you know,

that they becone the enforcer or that they becone --
you know, | don't know how t hey woul d make buses not
park on the street, you know. The way the -- you're
suppose to penalize those people and they're suppose
to get a ticket.

So, | think we can -- to sone extent, we
can capture the spirit of eight as we nove down, but,
you know, visitors, | don't know how you could
possi bly enforce that.

VI CE CHAI RPERSON M LLER: | -- | want to
back up a little bit though. | -- 1 think the way |'m
| ooking at this is |like the requirenment is very vague,
but there are certain things that if we can put in
here what St. Alban's will do and |I look in here a
second | ook and it says St. Alban's will inform all
visitor schools in witing of the designated visitor
parking or its parking policies. That's enforceable.
| think they should do that. They can -- they could
tell themthis is where they -- they should park when

they conme to the school and that will take them off.
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But, | also think that they -- you know,
maybe we should say -- | nean we're not going to say
that -- | don't know that we have the information to

do this, but it would be better if it said that St.
Al ban's will provide parking on site for, you know,
visiting schools or whatever. That would be an
enforceabl e --

CHAI RPERSON GRI FFI'S:  Ri ght.

VI CE CHAlI RPERSON M LLER: -- meani ngfu
condi ti on.

CHAI RPERSON GRIFFIS: It's alnost as if
we're |looking for the nunber of -- of parking that

woul d be provi ded.

| think that we ought to look at it this
way in condition nunber eight hearing the Board
Menber's comrents that the finding of fact is -- is
that this large parking structure is going to be
constructed, that a certain portion of that is going
to be designated for utilization of St. Al ban's School
and that we would in this condition note that it would
be required that St. Alban's inform the visiting
schools of -- of their visiting parking policies and
where the parking is made available and absolutely
keep in the buses are required to park on the close

and desi gnated of f-street parking spaces. Leave it at
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t hat .

COW SSI ONER M TTEN: | just want to
capture one thing that Ms. MIler said which is that
i nstead of saying the -- the | ast sentence, buses w ||
be required to park on the close, that you say
adequate parking to acconmpdate buses for visiting
teans or whatever will be provided on the close and - -
and the schools will be directed to those spaces.

So, it's a kind of a -- it puts the
responsibility on the school to provide it and thento
direct themto it.

CHAI RPERSON GRI FFI'S:  Ckay. That's fine.
| think we can add that in terns of the provision
of --

COW SSI ONER M TTEN: But, I -- but, I
would want to elimnate the first sentence because
that's the one | -- because it says visitors -- it
basically says visitors will be required to park their
cars in those areas designated. You can't do that.
| nmean you can't enforce that.

CHAI RPERSON CRI FFI S: Ri ght . No, and
that's what | was noting that actually the condition
would start nore towards St. Alban's wll inform
visiting schools --

COM SSI ONER M TTEN:  Yes.
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CHAI RPERSON GRI FFI'S: -- inwiting of the

desi gnated visiting parking. Because what we have is
a finding has -- has been presented that there is
going to be parking built and provided. Wth that,
the visitors need to know where it is and what the
school's policy is.

Ni ne. Yes, good. St. Alban's sumer
programs, in order to mnimze any potential adverse
i npacts on neighboring properties, St Alban's wll
[imt the hours of outdoor sunmer prograns from 8: 00
a.m to 7:00 p.m St. Alban's shall designate
vehi cul ar pickup and drop-off |ocations on the close
for participants in the sumrer prograns.

Comments? | don't think we need the St
Al ban's shall designate, but vehicular pickup and
drop-of f | ocations will be provided on the close for
participants in the sunmer prograns.

The -- the enforceability is not that they
wer e designated, but that it happens. Ckay.

Any ot her comments?

MEVMBER MANN: A mnor coment just to
perhaps give greater clarity to this condition and
that is delete in order to mninmze any potential
adverse inpacts on nei ghboring properti es.

CHAI RPERSON GRI FFI'S:  Ri ght.
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MEMBER MANN: And just start the condition

St. Alban's will.

CHAI RPERSON GRI FFI'S: I ndeed. | would --
| would agree. That's not a sensitive, but an
editorial witing | tend to agree with.

VI CE CHAl RPERSON M LLER: My under st andi ng

is and | have to pull it and I'm not sure how we're
going to deal with this, but I -- I -- this nay be --
have happened before, but | know in this case, |

think, that the ANC has a different proposal and do
you want to | ook at their's nowor do you want to just
go --

CHAI RPERSON GRI FFI'S:  Good. Take it up.
Absol utel y.

The ANC was proposi ng t hat exi sting summer
prograns in the hours of 800 a.m to 3:30 p.m
Stopping in the afternoon. It would all ow extensions

for different sizes of events. Depends on where you

| ook.

Addi ti onal coments?

VI CE CHAI RPERSON M LLER:  Ckay. l--
don't think there was evidence in the -- at the

hearing or inthe record to support limting the hours
to the extent that the ANC proposed.

Again, we have a situation where a
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school 's been operating for along time. So, thereis
a record and | don't think the record shows that
there's an adverse inpact here that needs to be
mtigated by curtailment of use inthe hours that it's
al l oned to operate.

CHAI RPERSON GRI FFI'S: Okay. O hers? Very
wel | .

Moving on to ten, performng arts center,
this is indicating that St. Alban's would limt the
hours of events at the performng arts center from
8:00 aam to 11:00 p.m, Sunday through Thursday and
8:00 a.m to mdnight on Friday and Saturday.
Performances at the performng arts center not
i ncl udi ng rehearsals or practices would be held on no
nore than 100 days during any cal endar year which
corresponds to the existing conditions except as
provi ded herein. The performng arts will only be
used by the PECF institutions and will not be rented
out or otherw se used for comercial purposes.

Inrare circunmstances, the performngarts
center may be nade available on a linmted basis to a
non- PECF not for profit institutions or a comunity
organi zati on that has a conpelling need for use of the
perform ng arts center or has suffered the | oss of use

of a simlar facility and requires tenporary relief

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

104

from such | oss.

First of all, I thinkintheendit's very
interesting wording, but | thinkit's -- theintent is
-- | absolutely agree with it. It seens to ne that

there are circunmstances that we cannot predict, but
it's absolutely appropriate to share facilities
perhaps on a tenporary basis. It doesn't inpact
greatly the -- necessarily the surrounding i npacts of
what the order is looking to condition.

| go to a specific circunstance that |'ve
heard of actually, an occurrence of -- in Washington
wi th our private schools where we actually were under
somewhat of a siege with the sniper activities and --
and there were certain schools that were not letting,
not all schools, not letting their children be outside
and there were schools that did not have the indoor
facilities in order recreate the children, but they
could not share in other institutions around,
private/ public, whichever, because there were certain
condi tions based fromthis Board and ot her orders t hat
woul d not allow a certain anount of time or occupancy
or outside enrol |l nents or nonacadeni ¢ dependi ng on t he
-- the school circunstance itself.

| don't think there was ever any intent.

Certainly, there was never any projection or thought
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process fromthis Board that a circunstance of that
magni tude might arise, but this seems to speak to
hopefully never a condition of that severity, but of

rare circumnmstances that mght arise.

Ms. MIler

VI CE CHAI RPERSON M LLER: | think that,
you know, that -- that leads nme to the general
statenent | want to make or proposal and that -- that

-- that these conditions may be tenporarily lifted in
rare circunstances to respond to a conmuni ty ener gency
or something like that. Because | also heard, you
know, in this world with respect to, for instance,
hurri cane Katrina that, you know, if there's a student
enrol | ment cap, that a school would not be able to
take in students, you know, who were displaced by an
energency of that sort and | don't think that this
Board woul d intend to i npose that kind of restriction
ei t her.

CHAI RPERSON GRI FFIS: M. Mtten.

COWM SSI ONER M TTEN: I'd be really
concerned about building that kind of a flexibility
into our orders and Katrina's a good exanpl e. Because
while on the one hand we think of it as very
tenporary, we have no idea howlong it's going to take

to deal with, you know, accommodating the people who
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have been displaced. So, it could be -- you know, it
could be nmonths. It could be -- it could be years.
| nmean we just don't know.

So, even though we all think it's going to
be maybe a matter of days or weeks, it may not be and
that's -- and -- and so, | would just be really
concerned about building that in because even though
the condition or the -- the opportunity to depart from
the condition arose from an energency, the way that
the resolution of that emergency plays out coul d take
areally long tine.

So, | don't know. |'d be afraid of that.

VI CE CHAI RPERSON M LLER  You know, | --
| hear what you're saying and |I'm really kind of
rai sing a phil osophical question, but maybe it could
be inthe -- and it may be a regul ation that m ght be
needed, but nmaybe if it were phrased as mnor
flexibility for instance that would all ow a school to
take in free students or sonething like that, you
know.

CHAI RPERSON GRI FFI'S:  (Qhers, comments.

The perfornming arts center, is there any
difficulty in terns of excepting the condition of the
times, 8:00 a.m to 11:00 on Sunday through Tuesday,

8:00 to mdnight Friday and Saturday? This, of
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course, does not include practices and rehearsals.
Any difficulty there? Not noting -- yes.

VI CE CHAI RPERSON M LLER | don't know i f
we should just pause and -- and |I'msure that the --
t he ANC has sone ot her tine reconmended. |'mnot sure
whet her O fice of Planning or DDOT did. Do you want
to | ook at that now?

CHAI RPERSON GRI FFI S: Now woul d be the

The ANC was reconmending a differing
number of events. Tinmes also.

MEMBER ETHERLY: M. Chair, as -- as you
indicated, thereis a-- thereis adifference between
the position of the ANC and the applicant here and |
think this is an area where -- where -- where | -- |
tend to perhaps have a -- have a -- a sonmewhat
different position from-- fromthat of -- of the ANC

Let nme deal first with the -- with the
issue of -- of performance tines and -- and any
[imtation that's different fromwhat's been offered
by the applicant.

Part of the prism through which | -- |

have vi ewed t his case and -- and per haps sone of these
very specific issues is also the fact of -- of -- of
the nature of the corridor that -- that we are tal king
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about . That corridor, of course, being Wsconsin
Avenue.

| think as -- as -- as we attenpt to deal
with traffic issues and other issues throughout that
segnent of the city, | think there are sone very
practical considerations that -- that inpact the flow
of traffic in this corridor that -- that extend well
beyond the close and -- and the St. Al ban's use here.

As many of us, of course, are aware, we
have a fairly active and vi brant restaurant comrunity
just up the street that contributes traffic to this
area. Al of this just to-- to-- to note that as we
get into this issue of timng, I -- I -- 1 -- 1 note
wel | the concerns that were rai sed by the ANC as t hey
di scuss this particul ar issue.

In particular, the tinme that it may take
to -- for patrons to necessarily get out of -- out of
t he garage fol | owi ng a performance and per haps wal ki ng
through. That if you have a perfornmance that ends at
11: 00 p.m vyou could conceivably, of course, have
traffic that m ght stretch into sone |late -- sone | ate
hours, but | think part of the -- part of the -- the
-- the caution here is not trying to necessarily use
this order to abate sone of the larger traffic issues

that are just part and parcel of livingina--in --
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in the urban environnment that we find oursel ves.

On again, all that being said, | -- 1 find
the time -- the time as it is laid out of the
performance hours to be appropriate for -- for this

type of facility.

| would agree with -- with -- with the
applicant that there is sonewhat of a -- of a
distinction perhaps to be nmde between conparing
performances at Sidwell Friends with performances at

-- at this particular site as the ANC endeavored to do

in this particular indication. So, | wasn't
necessarily noved by that particular -- particular
ar gunent .

Furt her, but on somewhat different
grounds, as it relates to the issue of limting
performances, | wll -- | wll nobst certainly come
back to the | anguage that Ms. -- Ms. MIller utilized

earlier in our deliberation here and that was | anguage

regarding getting into the -- the fine -- the -- the

-- getting into the operational aspects of -- of our
schools and | think this is one area where -- where we
find ourselves firnly at the -- at -- at the boundary

of .
| do not recall conpelling testinmony with

regard to existing performances on canmpus nor did |
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necessarily recall testinmony that spoke to a
significantly nore aggressive or | arger programm ng of
t he performance arts center space conpared to what is
currently taking place on canpus.

Clearly, as the -- as the ANCwas right to
i ndi cate, you are tal king, of course, about a |arger
audi ence capacity, but | do not recall anything in the
record that spoke to nore aggressive progranm ng such
that -- and |I'mnot suggesting that the ANCis -- is
trying to say that we're | ooking at off off Broadway
comng to St. Alban's and that's not to nake |ight of
the ANC s concerns here, but it isto note that | just
do not recall and | perhaps invite nmy coll eagues to --
to refresh nmy recollection if they recall that, but
do not recall anything that suggests that -- that we
were going to have a much nore aggressive perform ng
schedul e that woul d rai se any -- any traffic concerns
with regard to the hours as they are currently
proposed or that woul d suggest the need for linmtation
on the nunmber of events at -- at the property.

Thank you, M. Chair.

CHAI RPERSON GRI FFI S: Thank you. Yes
response.

VI CE CHAI RPERSON M LLER: | woul d concur

with M. Etherly that we have a history here and it --
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it appears that the -- the nunber of days is -- is not
bei ng i ncreased. They're just -- the performnces are
being consolidated or -- or switched to the new

performng arts center and that there hasn't been a
[imtation on hours and | don't believe that we had
evidence in the record that there was a problemw th
respect to parking and traffic for performances.

CHAI RPERSON GRI FFI'S:  Thank you. O hers.

COM SSIONER M TTEN: | just want to be
sure that we incorporate a -- a suggestion that was
made by t he ANC and endorse by DDOT and it's in DDOT' s
Sept enber 2nd nmenop to us which is that access fromthe
garage should be limted to the Wsconsin Avenue exit
for events scheduled to end after 10:00 p.m to
mnimze |ate evening traffic on residential streets
and that, of course, would be after construction of
t he garage, but | think that's an i nportant el ement of
this to keep the traffic on the -- the -- the main
street.

VI CE CHAI RPERSON M LLER: | would be
opposed to that because | think that the applicant
addressed that very well in that the -- the garage
from what | understand has been designed with two
exits in order that there not be congestion and a

whol e bui | d-up of traffic on Wsconsin Avenue and t hat
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there are also residents across the street on
W sconsin Avenue even though it's -- it's a -- a
busi er street than the other.

| think it would create nore of a problem
| -- 1 don't think we have the evidence in the record
to -- to inpose that.

COW SSIONER M TTEN:  Well, | think --

VI CE CHAI RPERSON M LLER: | think that
they could -- that DDOT and -- and the school would
work out -- should be able to work out the best flow
of -- of the traffic.

CHAI RPERSON GRI FFI'S:  As condition 17 is
trying to indicated.

COWM SSI ONER M TTEN: | guess | woul d j ust
wonder why we woul d reject a reconmmendation from who
woul d be our expert in this case, you know, advising
us, you know, through the Ofice of Planning which is
DDOT when we have a -- when we have a reconmendati on
fromthem

VI CE CHAI RPERSON M LLER: Wl |, we have - -
we have a recommendation from them but we really
didn't have thembefore us making this recommendati on
so that we could explore it with them Al we have is
t heir recomendati on.

COW SSIONER M TTEN:  Well, and it's --
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VI CE CHAl RPERSON M LLER: | don't --
COW SSIONER M TTEN: - - it's a
reconmendati on that was made as a -- as an additi onal

submittal, but -- but | guess what -- what | heard you
say was that we don't have any evidence in the record
to suggest why we should do this and what |' m saying
is that we have a reconmendati on fromDDOT which is --
you know, | would -- | would like to know on what
basis we would reject that reconmendati on.

VI CE CHAI RPERSON M LLER: Ckay. I m
| ooking at DDOT's report and | see a reconmendation
t hat says access fromthe garage should be linmted to
t he Wsconsin Avenue exit for events scheduled to end
after 10:00 p.m to mnimze |late evening traffic on
residential streets.

That's it. That -- that -- that's Iike --
that's a statenment and | think it's a statenent that

we shoul d seriously consider, but then that doesn't

nean that we end there. | think that the applicant's
responded very thoughtfully to that -- to that
st at enent .

| guess, Ms. Mtten, nmy other concern is
this is ten years out that we're projecting again and
that we | eave the flexibility of St. Alban's to work

with DDOT to work out the best plan especially since
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we don't have nuch evidence in the record on this.

They proffer that in their condition
nunber 17 saying that St. Alban's will work w th DDOT
to study appropriate garage exit points for PAC events
and | think that this is going to be a general concern
for the cl ose as a whol e.

CHAI RPERSON GRI FFI'S:  You nean t he i ngress
and egress?

VI CE CHAI RPERSON M LLER:  Fromthis |ot,
yes, not just St. Alban's. | don't know that we have
evidence in the record that St. Alban's is -- has --
is likely to create such a different situation as to
necessitate our inposing this condition.

CHAI RPERSON GRI FFI'S: | tend to agree, Ms.
Mller, and actually, | was alittle bit take aback by
t he second bull et of the DDOT report that access from
t he parking should be limted to Wsconsin Avenue for
-- for the reason that Ms. Mller is -- is stating.
Is that | -- | wanted sone substantive rationale for
how t hey got there.

It seems to fly in the face of a lot of
t he expert witness testinony that we have found before
us and that is the nore you di sperse traffic, the | ess
inmpact it is in the surrounding area and here we have

DDOT saying you know what? W -- we need to dunp
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everybody fromthe sane place into the sanme area.

| "' mnot so sure that |I' mconvinced just by
that nere statenent that that's the correct way to go,
but rather that perhaps it is sonething that shoul d be
| ooked at and dealt with -- with the St. Al ban's and
DDOT as -- as it's actually inplenented.

Ms. Mtten.

COMM SSIONER M TTEN: | agree with what's
been said about, you know, it would be nice to
under st and nore  why DDOT was maki ng this
recommendat i on.

| guess | think it's alittle ironic that
we would be saying well, we're rejecting DDOT' s
recommendati on now, but we'd like the applicant to
work with DDOT to work out the best plan.

| mean | woul d presune t hat DDOT i s maki ng
a recomendation of what they think if the best plan
and | think that -- that one of the things to keep in
mnd is that traffic at night is |ouder than traffic
during the day and | think that's why they're trying
to force it onto Wsconsin Avenue is because it's --
you hear it nore because there's |ess background
noi se.

So, that's just ne articulating what ny

experience has been, but | would just -- | -- | think
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toneit's a sound recomendation and |I'd just like to
advocate for it as best | can absent having DDOT here
to explain it to us.

VI CE CHAI RPERSON M LLER:  Could -- could
| ask -- could | ask you what evidence in the record
you wuld be relying on other than DDOT's
recommendation? Is it just that because DDOT says it
we do it?

COW SSI ONER M TTEN:  No, because there's
been -- there have been other occasions where |'ve
di sagreed with DDOT based on some other evidence in
the record, but | guess what | have yet to hear
articulated -- what | hear articulated is let the

applicant and DDOT work it out as if we didn't have a

reconmendati on from DDOT, but -- but we do.
So, that's -- that's what's confusing ne.
VI CE CHAl RPERSON M LLER: | just want to

ask you also how do you reconcile this with your
concern that how -- howthings are going to be ten --
ten years from now? Wiay should they be stuck to
sonmething like -- as specific as this when we don't
know what -- what the situation's going to be ten
years from now?

COWM SSI ONER M TTEN: | guess because the

same reason I'mwlling to proceed forward is on a
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short-termbasis which is based on everythi ng we know
now this is the recommendation that's bei ng nmade.

It may turn out if we know nore in the
future that there would be a different recommendation
made, but we're -- but we're not allow ng ourselves
t he opportunity to hear that changed condition at the
ti me we nake the deci sion.

VI CE CHAI RPERSON M LLER: kay. And --
and then ny next question is what do we know now t hat
woul d pronpt us to inpose this condition other than

DDOT recommended it?

COW SSIONER M TTEN. | don't have -- |
mean | -- | think it makes -- | -- |1 can justify and
| don't want to testify. So, I'mnot goingto -- |I'm

not going to other than what | suggested about the

fact that Wsconsin Avenue is the nore heavily

travel ed street and that traffic is -- that vehicul ar
sounds are louder at night that -- which I would
presune woul d be part of the -- part of the rationale

under | yi ng.
|l -- 1 mean | don't -- | don't have
anyt hi ng because as you said DDOT didn't explain it.
| just think it's a sound recomendati on.
CHAI RPERSON GRI FFI S: Al so, clarifying

your conments, Ms. Mtten, about sound, | think I
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absol utely understand your -- the -- the intent. |
don't think that -- that the -- you -- you -- you
nmentioned -- maybe this is nore funny than anything
el se, but you nentioned that it -- that the sound of
traffic is louder at night than it is during the day.
Yes, | know, but -- and the perception.

COWMM SSI ONER M TTEN: It's perceived to
be.

CHAI RPERSON GRI FFI'S:  Exactly.

COW SSI ONER M TTEN:  Yes.

CHAI RPERSON GRIFFI'S:  And that's exactly
where |'m going. The reason why and | think you're
exactly right.

You don't want a | ot of noise at 10: 00 at
ni ght because you're relaxing and it's nighttinme and
it's in a residential area.

So, it seens to nme if we |look at the --
what was presented in this that the DDOT and | woul d
have assuned that DDOT woul d want to disperse traffic
much nore quickly than to have it all in one point and
all in one location which would essentially el ongate
that adverse <condition, that noise. Per haps
potentially increase the time of backup. So,
integration of traffic com ng out of the event and |'m

not so sure why two exits wouldn't disperse the
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traffic nore quickly, effectively and efficiently.

If -- if we look at taking it off the
residential streets, |I go back to what Ms. M|l er was
bringing up. Is that the evidence in the record shows

that this whole area is surrounded by residential
al though Wsconsin is a larger traffic artillery or
artery.

But, again, | think that with -- with the
roads that are surrounding it it mght be well served,
two points, to quickly dissipate the traffic that's
com ng and going at that hour and to -- to -- to allow
sonme flexibility as they change and as it's absol utely
-- asit's actually inplenented so that there m ght be
some -- someway that we lend sone flexibility in
having DDOT | ook at it.

| would -- | would point the Board's
direction to nunber -- Exhibit 54 with the applicant's
submi ssion Nunber 6 and I' mnot clear. Maybe there's
some clarity that can be brought, but the sixth
paragraph in the center of it says "During the
approval process for the parking garage, the District
Departnment of Transportation concurred wth the
Protestant Epi scopal Cathedral Foundation that two
exits are needed to disperse traffic quickly and

efficiently after cathedral events."
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That seens to be saying well, why did they
say it in that position and here we have a different
position taken in ternms of dispersal of events and
times.

So, again, | go back to it seens to ne in
-- in ny limted experience of expert wi tnesses of
traffic engineering that are before us that have al
consistently said the nore alternatives you have, the
less traffic inpact you have. |"m not sure how I
could rely on DDOT' s statenent in isolation that says
it would be better of if there's only one exit.

That's where I am O hers.

MEMBER MANN: | agree with your position
on that.

CHAI RPERSON GRI FFI'S:  Okay. Were are we
then with additional information, edits on ten? W
still have the language in terns of use or are we --
and putting in flexibility with rare circunstances.
Are we ready to nove on to 11, limtations on St.

Alban's? | think it mght be expeditious to say that

the Board would look to -- to wite in the intent of
the | ast sentencein-- inthe performng arts center.
I|f | have a consensus on that, we -- we can wite that

inas the intent that there mght be sone flexibility

invery extreme rare circunstances that utilization of
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the arts center could be invoked.
MEMBER ETHERLY: My concern -- |I'm
entirely in agreement with the -- with the spirit of

-- of the language. M concern is getting into this

-- the -- the thicket of trying to determ ne exactly
what -- you know, what -- what those circunstances
m ght be. Wat -- what woul d constitute them

As | said, | -- | appreciate the spirit of
it. | -- 1 would just rather rely on -- on -- on the

goodness and ki ndness of nei ghbors to be able to cone
t oget her and identify when those circunstances ari se.
You know, no one's going to stand up and quote the
text and -- and -- and | anguage of a BZA order, but
rise to the occasi on and do what needs to be done.

So, | -- | would be inclined just to stay
away fromthat entirely.

VI CE CHAI RPERSON M LLER: | think the
opposite. | think that the -- the | anguage al |l ows t he
-- the neighbors and the school to cone together and
recognize that. | really findit hard to believe that
nei ghbors woul d be down here chal |l engi ng, you know,
that kind of reaching out on a tinme of need. But, |
think when it's not in there, the school m ght be --
| think it mght be afraid to violate the order.

MEMBER ETHERLY: I would disagree.
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think we've seen just precisely the opposite and
definitely not -- do not allow | think we' ve seen
just the opposite.

VI CE CHAI RPERSON M LLER:  \Were have we
seen the opposite?

MEMBER ETHERLY: | -- in terns of as you
used a particular reference or experience that we've
recently been confronted with hereinthe District and
| -- 1 just -- ny concern is getting into the

difficulty of trying to determne when such

circunstances would exist. Is it -- you know, is it
a small fire at another school that would require. 1Is
it -- isit if construction's going on at a sister or

-- or neighboring institution. You know, is that a

set of -- a circunstance that would allow that to
happen?

What | neant to -- what | nmeant to state
is--1is--isclearly not that -- that | would expect

t hat there woul d be any concern or opposition fromthe
comunity in such an instance, but | just think it's
a slippery slope to get into in terms of trying to
craft language for it.

VI CE CHAI RPERSON M LLER:  Let ne -- can |
make one ot her point here? Again, | don't think that

we have found that there is an objectionabl e condition
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that needs to be mitigated and this is a condition
that's being proffered by the applicant. So, |'mnot
sure what we're worried about. Again, | nean this
school has a history of years of operation here with
no -- well, I amsure there are sone limtations, but
| don't know what they are. But, | don't think a
[imtation on use of the perfornmng arts center.

So -- so, we --

MEMBER ETHERLY: \Wait.

VI CE CHAI RPERSON M LLER: -- you know,
what is a slippery slope that we're worried about. |
t hi nk, you know, we don't want themto rent out. |
think that's a big concern of neighbors and a
legitimate concern and that is put in here, but
they're not talking about renting out. They're
tal king about -- they say rare. | mean nmaybe we can
craft it better, but --

VMEMBER ETHERLY: Oh, no. No, nmy -- ny
apol ogi es. | thought you were suggesting |anguage
that was different fromwhat was al ready included in
nunmber ten.

VI CE CHAl RPERSON M LLER  Oh.

MEMBER ETHERLY: No, I'"'m entirely
confortable with the | anguage as it currently stands.

VI CE CHAI RPERSON M LLER: Ckay. Good.
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MEMBER ETHERLY: | thought you were
of fering sonmething different.

CHAI RPERSON GRI FFI'S:  Ch, good.

VI CE CHAI RPERSON M LLER  Good.

CHAI RPERSON CRI FFI S: Ckay. | didn't
understand that at all.

VI CE CHAI RPERSON M LLER  Ckay.

MEMBER ETHERLY: Here we go. Moving on.

CHAI RPERSON GRI FFI'S: | think we're good.

MEMBER MANN: | actually see things
slightly differently and I1'd Iike to offer this.

At the nonment, we have three fairly
anbi guous phrases in here, in rare circunstances, on
a limted basis and a conpelling need and | see that
alnmost inasimlar way to the -- when we were tal king
about enrollnent allowing a 2 percent flexibility.

Vell, if we took out the anmbi guous phrases
and said the performng arts center may be nmade
avai l able to non-PECF not for profit institution or
comunity organi zation for use of the performng arts
center that has suffered the loss of a -- use of a
simlar facility, request tenporary relief from such
|l oss, then the only thing that we're |acking right

there is a nunber.
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And so, the -- the whole thing -- | think

that the problem with this whole condition -- this
portion of the condition is that no natter how we
phrase that in rare circunstances, on a limted basis
or conpelling need, it's conpletely open to
interpretation and w thout any nunber, | don't know
how that's going to be enforceabl e.

CHAI RPERSON @RI FFI S: CGood. | think
that's very well done.

COW SSI ONER M TTEN:  So - -

CHAlI RPERSON GRI FFI' S: Yes.

COW SSIONER M TTEN:  -- M. Mann, woul d
you t hen suggest that we say everything that you said
| eavi ng out those -- those ambi guous phrases and t hen
say sonething |li ke no nore than t hree days per year or
somet hi ng?

MEMBER MANN: That would be the idea
scenario if we are -- if we're able to cone up with
that nunber, but | don't think that we can cone up
with a nunber that's going to accurately reflect
potential conditions.

VI CE CHAI RPERSON M LLER: l -- 1 would
disagree. | mean | just think this is like a safety
valve and that if there was a pattern of nmaking the

performng arts center available to non-profits or
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whatever and not in energency situations or rare

situations, then -- then there would be a record that
they nmay have violated the order, but | think if we
just put it in rare situations, it's -- it's
understood. | don't think we can anti ci pate a nunber.

CHAlI RPERSON CRI FFI S: Agr eed. | think

we're going to have torely on the rationality of al

i nvolved to conme to a cl ear understandi ng of tenporary
if such rare circunstances do arise and | think M.
Mann's conproni se suggestion in editing out some of
the nore nondescriptive language in there puts it
directly, too. There's clearly a loss. There's a
simlar type of facility that is obviously in need and
that tenporary need could be provided for through the
perform ng arts center.

Unless there's major objection, 1'd
suggest that we nmove on now.

Ckay. Let's go to 11 which goes to
[imtations of the use of the athletic fields.

St. Al ban's woul d not schedul e
si mul t aneous scri mmages or games Wit h ot her school s on
the athletic fields with the foll owi ng exceptions and
those are the small er of the tennis matches, the nmake-
up ganes cancel ed due to inclement weather or other

simlar unanticipated events.
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M. Mann wll have a conment on that
phrase.

Addi tionally, St. Alban's wll not
schedul e nore than five athl etic tournanents invol ving
nore than one visiting school per year onits athletic
fields.

The -- the substantive of that, | think
that was very well addressed in the -- as nobst of
these were, but this specifically in the hearing and
| know that we had specific direct questions trying to
antici pate what kind of events and tournanents m ght
simultaneously be done and this seens to be an
appropriate limtation on those.

But, other comments.

MEMBER MANN: | think it's largely

justified as it's witten and | woul d suggest saying

the follow ng exceptions: one, tennis matches and
two, nake-up ganes. It doesn't matter why they're
cancel ed.

CHAI RPERSON GRI FFI'S:  Okay. Right. Yes,
and -- and | was a bit perpl exed by what other sinlar
unanti ci pated events would be. It's probably goingto
be a gane of sone sort that had to be nade and if it's
unantici pated, then it's probably a nake up. Right?

Ckay. Good enough.
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COMM SSI ONER M TTEN: | think it's -- 1

t hi nk t hat ot her unanti ci pated events i s nodi fying the
-- the cause of the cancellation.

MEMBER MANN:  Ri ght .

COW SSI ONER M TTEN: The cancell ation
coul d be canceled -- the -- the gane coul d be cancel ed
because of inclenment weat her or sonme ot her thing that
caused it to be cancel ed.

CHAI RPERSON GRI FFI'S:  Ch, even nore recent
to take it out.

COW SSI ONER M TTEN: Mbre reason to take

it out?
CHAI RPERSON GRI FFI'S:  Yes, | nean why --
COM SSI ONER M TTEN: Wl |, then sonebody
can say well, that ganme was cancel ed because of the
sniper. It wasn't cancel ed because of a rain storm

So, you can't make it up. That's what you woul dn't

want to --

CHAI RPERSON GRI FFI'S:  Exactly.

COW SSIONER M TTEN:  So, | think it's --
| think the -- the language as it is fine.

VI CE CHAI RPERSON M LLER: | agree. I
don't know why we change it.
COM SSIONER M TTEN:  And just for the --

just to add toit, the ANC doesn't object toit. They
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are happy.

CHAI RPERSON GRI FFI'S: I ndeed. But, isn't
-- isn't M. Mann being rational in saying a nmake-up
game that's cancel ed i s a make-up gane that's cancel ed
whi ch woul d be the exception. Wy do we care why it
was cancel ed?

COW SSIONER M TTEN:  Oh. GCh. Oh. Yes.

CHAI RPERSON GRI FFI'S:  So, he's scratching
t he whol e t hing.

COW SSI ONER M TTEN: Wl |, what would it
say? Just --

CHAI RPERSON GRI FFI S: It would say the
foll owing --

COWM SSI ONER M TTEN:  Make-up garnes.

CHAI RPERSON GRI FFI'S:  -- exceptions, one,

tennis matches and two, make-up ganes.

COW SSI ONER M TTEN: Oh, vyes, | like
t hat .

CHAI RPERSON GRI FFI'S:  Yes. Good. Lessis
nor e

Twel ve, limtations on non-school uses of
athletic fields during academ ¢ year, |'mnot going to
read the entire thing. It's in front of us.

Comments on this.

COVWM SSI ONER M TTEN:  This -- this was one
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pl ace where when you get into the -- sort of the
mechanics of it and you're giving permssion to
someone, a non-school entity to use the facility, |
think this is an opportunity where you would want to
have simlar |anguage that you have in nunber seven
which is that you would have this agreenment and it
woul d require conpliance with the parking policy and
t he nonconpl i ance with the parking policy mght result
in revocation of the pernmission to use the -- the
athletic fields.

And | think we had talked about that
during the hearing and | -- | think the applicant
i ndi cat ed when -- when we were tal king through it that
they wouldn't have a problemw th that. So, | would

j ust advocate for sone additional |anguage that sort

of captures all that parking stuff in-- ina--ina
simlar way as is -- as is captured in nunber seven.
CHAI RPERSON GRI FFI'S:  Good. | do recal

the sane testinony on question and answer and in the
heari ng and what you're saying is look if you're --
you're offering this, let's call it anmenity, then
there are responsibilities in -- in -- in being able
to utilize that.

Ms. MIler, nothing?

VI CE CHAl RPERSON M LLER:  No, | -- | just
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wanted to be cl ear what she was saying, but | think I
understand that. It's the sane kind of provisions
that we wanted in nunber eight. Was it eight?
Vi sitors com ng.

CHAI RPERSON GRI FFI'S:  That's seven.

COW SSI ONER M TTEN:  Seven.

VI CE CHAI RPERSON M LLER:  Seven

CHAl RPERSON GRIFFI'S: It's sevenin terns

of what -- in terns of having disciplinary actions or
in fact, maybe revoke until -- you go into a | evel of
revoking the ability to utilize the fields. [|'mnot

saying that's what we're going to put in the
condi ti ons.
VI CE CHAI RPERSON M LLER: | -- | don't --

do we want to junp into their disciplinary action

agai n?

CHAI RPERSON GRI FFI'S:  No, that's not what
| "' m sayi ng.

COW SSI ONER M TTEN:  No. No.

CHAI RPERSON GRI FFI'S:  But, there woul d be
sone sort of -- the -- | think what Ms. Mtten is

saying is that if you' re providing this ability to use
the field, then you have -- you have sonme force in
i npl enenti ng what you require themto do whet her it be

behavi oral or whether it be parking, whether it be
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ti me of use.

VI CE CHAI RPERSON M LLER: Ckay. That's
why | was |ooking to nunber eight where -- which
addressed vi sitor parking. That they woul d be subject
to the same types of restrictions. The parking be
designated on the -- on the close or something for
visitors.

COW SSI ONER M TTEN:  Ri ght.

VI CE CHAI RPERSON M LLER: O for these
t eans or what ever.

COM SSIONER M TTEN: Right. And | guess
what -- what |I'm -- there's -- well, there's two
things. One is visiting teans are not the sane as t he
entities contenplated in nunber 12 and in nunber 13.

So, when you have visiting teanms, you're
sayi ng | ook, there's the parking. W provided you
some parking. Go park over there.

VI CE CHAI RPERSON M LLER  Ri ght.

COW SSIONER M TTEN:  This one woul d be

okay, you're sone outside entity unrelated to the

school . You're not conpeting with the school. Ve
have a use agreenment and part of that is you -- you
agree -- you the -- you the -- the non-school user

agree to conply with certain things and that would

i nclude our parking policy and if you don't, then
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the -- the agreenent's subject to revocation due to
nonconpl i ance.

That's the teeth to -- to capture that --

VI CE CHAI RPERSON M LLER:  Thei r agreenent
with for instance the coach and the team that's
allowed to practice on -- onthe fields. |Is that what
you nean?

COMM SSI ONER M TTEN: If that's a non-
school use.

VI CE CHAI RPERSON M LLER: If they violate
t he parki ng, that you' re suggesting that they then not
be allowed to use the field or something like that in
the future?

COW SSI ONER M TTEN: That that -- that
t hat be one possible nmechanism for enforcing the --
t he parking policy.

CHAI RPERSON GRI FFI S: W' re suggesting
that this -- St. Aban's would establishing the
enforcenent, the -- the -- the disciplinary action
but you want a disciplinary action stated within this.
I's that correct?

COW SSIONER M TTEN:  No, | nean in the
same way that | didn't want to get into the mnutia of
how the school does their business when we were

tal ki ng about seven, sayi ng somet hi ng like
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di sciplinary action or whatever suggests that there
will be a consequence --

CHAI RPERSON GRI FFI'S:  Ri ght.

COW SSI ONER M TTEN: -- for
nonconpl i ance.

CHAI RPERSON GRI FFI'S:  But, are you | ooki ng
for us to prescribe that consequence?

COW SSI ONER M TTEN:  No.

CHAI RPERSON CGRI FFI S: Ri ght . That's --
that's the only clarification | was trying to bring.

| think that rai sed sone concern here.

COM SSI ONER M TTEN:  But, the -- | guess
the only thing -- just for the sanme reason that |
i ked nunmber seven, originally | |iked nunber seven,
| nmean | still |ike nunber seven as it was witten.

Whi ch, you know, if you take that Ilast clause of
nunber seven which says to the child, if you don't
conply, then non-renewal of -- you know, we may not
renew your contract. | would |ike to also say to the
-- you know, the non-school user and we may not | et
you use our fields anynore if you don't conmply. |It's
not that we won't. It's just that we m ght not.

| -- I just like that to be there because
that's sort of the strongest action the school can

t ake.
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VI CE CHAI RPERSON M LLER: It's possible

t hough that we could say sonmething like that this is
subject to the sane -- they're subject to the sane
par ki ng requirenments as, you know, set forth in this
order or whatever and it would be St. Al ban's that
woul d be maybe in violation if these teanms viol ated
t hose parki ng provisions.

| think it's a good idea if they -- if
t hey answer to sone kind of an enforcenment, but |I'm
not sure howto phrase it here unl ess we say that they
should institute sone kind of enforcenent which is
general because we're not going to say what that
enforcenent is going to be.

COW SSIONER M TTEN:  Here's how | would
-- thisis just a off the top of ny head adaptation of
nunber seven which is that St. Alban's will require
each non-school user of its athletic fields to agree
to the parking policy when the non-school user signs
its use -- usage agreenent.

Non- school users who viol ate the school's
parking policy will be subject to disciplinary action
whi ch may i nclude non-renewal of the use agreenent or
sormething |ike that.

VI CE CHAI RPERSON M LLER: | -- | guess

where I"'mat right nowis | think it's -- | |ike your
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begi nni ng that they shall, you know, sign an agreenent
that they' Il conply with the parking requirenents, but
then | just don't -- | hesitate when we junp into |ike
di sciplinary action or sonething as a result.

COM SSIONER M TTEN:  We're not telling

themwhat to do. W're just telling themthey can't

do nothing. You know, it's -- because if you say --
it's okay -- if youdon't say it, thenit's okay to do
nothing and then -- then you don't have a real

condi tion, an enforceable condition.

VI CE CHAI RPERSON M LLER: Ckay. | just
want to back up one nore step. Again, |I'mnot sure
that we even had objectionable conditions that we're
trying to mtigate. So, that we need to be cautious
when we get into requiring disciplinary action.

| don't know. Maybe it could be in their
TWP and -- and if that TMP has flexibility to add
t hings that would cover this.

CHAlI RPERSON GRI FFI S: Is it in the TMP?
| mean | don't see us as having a procedure to include
it init unless we throw all these conditions out and
adopt M. Mann's reconmendati on.

What does it state, M. Mnn?

MEMBER MANN: It states al nost the exact

same thing as the condition.
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CHAI RPERSON CRIFFIS: R ght. | -- what

|"msaying is is it in the TMP that there's actually
di sciplinary action if the non-PECF users violate the
par ki ng policy?

VI CE CHAI RPERSON M LLER: | don't know.
| -- 1 just think the onus should be on the school and
maybe -- | nean it has here that they should direct
themto parking places. Mybe we shoul d add t hat t hey
shoul d provide parking for them and -- and direct
t hem

| just don't know that we have evi dence
that rises to the level of, you know, getting into

di sciplinary action against visitors or the kids for

the soccer. | nean | understand what you're saying.
| think it's a good policy. If -- if you have soneone
using your fields violating your -- your parking
provi si ons, then they should be subject to

cancel l ati on, but whether we want to i npose that is --
i s another story.

COMM SSIONER M TTEN: | guess ny feeling
isjust to go back to sort of the general statenent is
if you believe that the parking policy -- if you
believe that the parking policy is -- should be a --
shoul d be a condition of the BZA order so that yes, we

want there to be these controls, it's inportant that
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they be there to mtigate existing adverse i npacts or
potential adverse inpacts or |ikely adverse inpacts.

| f you go back to that threshol d questi on,
t hen for each set of users, potential users, where you
have the opportunity to have a nechanismto require
conpliance with that parking policy, | think we should
avail ourselves of that opportunity. Because then
you're saying we're not just gesturing at it saying
good i dea, hope it works. W're saying it's inportant
enough to us that we hel p you nake it work.

So, that's -- that's kind of the -- the
theme that |'ve been trying to advocate whichis do it
with the students, do it with the non-school users, do
it with whoever you can by whatever -- you know, if

you have an agreenent with them a witten agreenent

with them

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

VI CE CHAI RPERSON M LLER:  Just want to say
that's exactly nmy -- ny dilema here. You know, |

agree with if you're going to have conditions, you
should have teeth to enforce them or what good are
t hey, but on the other hand, we -- we haven't -- when
have conditions normally, they are because we find a
probl emthat has to be solved and addressed and do we

find that this is a problemthat has to be addressed
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t hat way.

CHAI RPERSON  CGRI FFI S: O is it
anticipation of a potential problen?

COW SSI ONER M TTEN: Ckay. Let's --
let's -- let's | eave parking aside for just a second
and go back to the -- what | had said when we started
which | think is the secondary purpose of this order
which is to sort of capture existing -- the existing

under st andi ngs and exi sting conditions and say we want

the status quo to be naintained. If -- if -- if you
believe that we -- okay, there's not adverse inpact
being -- we're not addressing an existing adverse

i npact. So, why are we having a condition? Wy would
be have a parking policy, everything' s fine. So,
forget parking now.

Wth that in mnd, why would be address
enroll ment? There's no problem about enroll nment.

VI CE CHAI RPERSON M LLER: No, but the
reason we address enrollnent, it was proffered by the
applicant and | think nmakes sense is that if there's
no limtation on it whatsoever, you know, it could
like triple say and then that woul d create a problem

COW SSI ONER M TTEN:  Um hum

VI CE CHAI RPERSON M LLER:  So, the schoo

is saying -- they don't -- they don't mnd saying
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we' |l be subject to this enroll ment because we have no
pl ans what soever to increase. This is -- thisis --
thisis the right capacity for the school, the program
and so, we can deal with these nunbers and gi ven t hese
nunbers, this is what happens w th parking spaces or
given these nunbers, this is what happens wth

per f or mances.

So, | think those nunbers are pretty
i mportant. You know, if you doubled the nunbers,
maybe you -- you mght double the perfornmances or

something | nean --

COW SSI ONER M TTEN:  Um hum

VI CE CHAI RPERSON M LLER: -- and the
par ki ng spaces. So, that -- that's where | amon the
nunbers.

COM SSI ONER M TTEN:  Okay. And so, what
| -- what | -- how | would extend that is they're
saying look, this -- this works for us. So, we don't
have a problem proffering the condition about
enrol | ment.

Same thing with parking policies. This
works for us. They've had a parking policy and so,
we're -- we'refinewth proffering the Board that the
parking policy works. W're willing to prove to you

that we -- we're -- that it -- it works. W'Ill nake
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wor k. The comunity need not fear because we're goi ng
to have this -- this provision in agreenents to nmake
sure that it works. It works today. That it continue
to work into the future.

| -- | think that it's the same kind of a
thing where we're trying to capture and insure that
the status quo does not deteriorate. To ne, it's the
same t hing

MEMBER MANN: Do you think that condition
nunber 12 is specifically trying to address parking
i ssues only or parking i ssues and non-parki ng i ssues?

Because it seens to ne that it's
addressing nore than just parking. | nean we've got
a sentence in here that tal ks about the use of the
fields and then it says that those users that don't
have zone three parking will do sonething. Then it
says that they'll be permtted to use the fields
subj ect to certain things or except as foll ows and (a)
is one thing and (b) is back to parking and then (c)
and (d) are not.

So, do you think the intention of this is
solely to deal with parking or to deal w th parking
and ot her issues?

COW SSIONER M TTEN:  No, | think 12 and

13 are both about dealing with the -- all the aspects
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of use of the athletic fields by non-school users and
one of those elenents is parking.

MEMBER MANN: Ckay. So, parking in one
alterative could be that everything to do with parking
or traffic could be taken out of that so that that's
dealt with separately as a parking or traffic --
transportation issue and the only thing that you're
left wth then is the actual wutilization of the

facilities.

COM SSIONER M TTEN:  I'msorry. | don't
-- 1 don't -- | didn't -- | didn't follow the
significance of what you're -- what are you

suggesting? | just didn't get it.

MEMBER MANN: It ties back into the
ori gi nal suggestionthat transportati on nmanagenent can
be addressed holistically wunder a transportation
managenent program and then we can enforce
transportation managenment w thout precluding the
enforcenment of how particular facilities are used
regardl ess of their traffic conditions.

COM SSI ONER M TTEN: | guess the reason
that -- that | was suggesting this approach i s because
what ever you want to say, whatever you want to
condition for a non-school user |ike, you know, your

-- the use -- your use has to end by a certain tinme
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and whatever, that -- that they would have a use
agreenent that sort of outlines different provisions
and one of those provisions would relate to the
par ki ng policy.

VI CE CHAI RPERSON M LLER: How about St
Al ban's shall be required to enter into a use
agreenent with non-PECF users that requires themto
conply with their TMP or sonething like that?

COW SSIONER M TTEN:  And if we coul d add
i n nonconpliance may result in revocation of such an
-- of the use agreenent that --

VI CE CHAI RPERSON M LLER: | guess -- see
nmy problemhere is that I know that this -- we know
fromthe evidence that this activity has been goi ng on
for years w thout objectionable conditions being at
| east brought to ny attention in the hearing. So, why
do we need to take that additional step about
revocati on?

COW SSIONER M TTEN: Wl I, we did have

testinmony that there are adverse inpacts. You -- you
m ght not -- you mght not agree with the -- the
severity of themor -- or --

VI CE CHAI RPERSON M LLER: Fromthis type
of use by the non- PECF users?

COW SSI ONER M TTEN:  Yes, that's -- the
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ANC speaks to that.

CHAI RPERSON @RI FFI S: M. Mann, Ms.
Mller, let me ask you if we were to add in a clause
12, whatever it would be, E that indicated that sone
of the | anguage that Ms. Mtten has of fered | ooki ng at
seven that nonconpliance with the proper parking
procedures would result in sone disciplinary action,
if possible revocation of the use of the fields, if
that was added into here or was added into a
transportati on managenent plan, that's not the issue
or isit?

Actual ly, for M. Mann, becauseis this --
is the substance of what's being said an issue or
where it shows up?

VI CE CHAI RPERSON M LLER  To ne, it's --
it's what they do. | mean | think that that's a
probl emthat the school has with a user. | thinkit's
violating the provisions of the BZA order. What is it
going to do about it? Is it going to revoke the usage
agreenent? 1Is it going to assess penalties? It is
going to -- | don't know. | just kind of feel like
why do we need to address what it's going to be.

CHAI RPERSON CRI FFI S: But, M. -- M.
Mtten hasn't -- | haven't heard her indicating such

detailed disciplinary action, but rather that there
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woul d be sone disciplinary action.

| understand that you' re saying well, how
do we hol d accountabl e these non-users or sunmertinme
users and put the school at jeopardy, but here's the
nexus that | see. The school is sonmehow prospering,
what ever that neans, but prospering by allow ng
utilization of their field and with that, they also
have a responsibility in order -- in the Ilarger
comunity.

So, | don't have nuch difficulty in

sayi ng, you know, they probably ought to, you know,

make sure that everyone using the -- the facilities
behaves.

VI CE CHAI RPERSON M LLER: Ckay. | guess
| feel like the onus should be on -- on St. Al ban's,
but --

CHAI RPERSON GRIFFIS:  And it is.

VI CE CHAI RPERSON M LLER: St. Alban's
would be in violation if it's -- if -- if these users
are in violation.

CHAI RPERSON GRI FFI'S:  And they are. They
woul d be violation if they allowed the continued --

VI CE CHAI RPERSON M LLER: Wiy don't we
| eave it at that?

CHAI RPERSON GRI FFI'S:  -- use.
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VICE CHAIRPERSON M LLER | nean if the

non-users violated, St. Alban's would be in violation
and | nean, therefore, the neighbors or whoever would
have redress because St. Al ban's woul d be in violation
of the order and leave it up to St. Alban's as to how
t hey want to make sure these non-users -- | nean t hese
non- PECF users conply.

| nmean | certainly want to add that they
woul d be -- these -- these non-users -- non-PECF users
woul d be subject to the sane TMP policy, the sane
requi renents of this order.

CHAI RPERSON CGRI FFI S: Ckay. And that's
where we are then.

COM SSIONER M TTEN:  Okay. Can | just?

CHAI RPERSON GRI FFI' S: Yes.

COW SSI ONER M TTEN: I'm-- I'm -- |
could go in that direction, but we would have to alter
i ke nunber three for instance which sort of seens to
capture what the requirenent is and then we go --
| ater, we say how you -- how you enforce that policy.

So, nunber three says St. Alban's wll
require faculty, staff and students who drive to
school and who don't have the -- the RPP sticker to
park on the cl ose incl udi ng the parking garage. Ckay.

Well, then we'd then have to extend that to non-school
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users of athletic fields and so on and then -- then
you can say that non-conpliant -- and they can -- they
can figure out howto -- they can -- how they enforce

it, but that I think if we extend, you know, include
in a nunber three non-school users of athletic fields,
t hen you can go there where you want to -- where you
want to go.

VI CE CHAI RPERSON M LLER: | agree.

CHAl RPERSON (RI FFI'S:  So, |'msorry. So,
t here seens to be an offer that Ms. Mtten we woul dn't
have i ncluded in 12 and 13, but rather in three. But,

have a | anguage that woul d be inclusive of three and

12 and 13.

COW SSI ONER M TTEN:  Ri ght.

CHAI RPERSON  CRI FFI S: Ckay. It's
anenable. | haven't lost, M. Mann, your issue that
we'll revisit towards the end which we'll -- we'll do

with all these.

Ckay. So, 13, are there any other --
ot her comrents on 13 which goes to the limtation of
t he non-school use of athletic fields during the non-
acadeni c year? These are the -- the sumertinme. That
seens to be closely linked to 12 with unl ess being
used by St. Alban's, the track shall be avail able for

public use subject to any restrictions placed on use
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by St. Al ban's.

Anything else on that? Addi tions?
Concerns?

VI CE CHAI RPERSON M LLER  Well, | nean
just want to note for the record | -- | think that the
ANC offered nore restrictive conditions, but | don't
think that the evidence in our hearings showed that
t hey were necessary. That again -- that -- that the
school 's been operating without any limtations for
all these years and this is the first time | think
that they're putting limtations upon thensel ves.
don't think there's evidence in the record that
further limtations should be necessary.

CHAI RPERSON GRIFFI'S: Right. | think we
need to keep it in perspective although a lot of tines
t hese conditions take on larger than |ife proportions
of the enphasis that we put it, but I -- it's pretty
clear to ne that hearing the testinmony and | think
that we all understand the fact that the -- the
primarily use of these is for the school and that
there are times where | think that the evidence and
the testinony was -- for instance, if a -- if a coach
has a -- has a -- a teamof participants that aren't
all St. Alban's, they use the field, it isn't as if

this is tournament central and just being nore
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utilized for outside, but --

VI CE CHAI RPERSON M LLER | want to back
up though and correct nyself a little bit. In -- in
dealing with the athletic fields, if something is a
little bit di fferent, I nmean they're being
reconfigured and -- and the bleachers are going to
hol d nore people. So, then there was a questi on about
noi se and to that effect is nunber one and | think
that the evidence in the record showed that -- that
t he noise would not riseto a-- alevel that woul d be
obj ect i onabl e.

And then there was a question about
traffic. Wuld -- would -- because the bleachers
woul d hol d nore people would -- would it attract nore
cars and what | got fromthe hearing was that no, the
same events are going to be held, for instance, you
know, if there's a honeconmi ng or whatever, it's the
same event. It attracts the sanme anount of peopl e and
that for the nost part, they're just going to be
accomodat ed nore confortably.

CHAI RPERSON @GRl FFI S: Ckay. CGood.
Correction. Carification?

Fourteen, limtations of anplified noise.
Comments? Edits? Corrections?

| don't think it reasonable just to keep
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in language that St. Alban's shall take reasonable
steps to minimze noise to -- to the nei ghborhood from
events on athletic fields. | think that the evidence
in the record shows that the orientation and the
setback and the field layout have taken that into
consideration and | don't know -- as has been well
said by M. Mann this norning, how do we actually --
where's the clarity of that in nmeasurable aspect for
the enforceability of it?

No use of lighting on the athletic fields
at any tine. 1| think we can change t he | anguage there
for exactly what was presented in the evidence and
that is that they are not providing athletic field
illum nation. Clearly, we're not getting into any
sort of safety lighting al ong pat hways or anyt hi ng of
t hat sense. So, we need to put |anguage in there that
i ndicates that they would not be able to illumnate
the fields with Iight.

Ckay. Anything el se?

COW SSI ONER M TTEN:  Are we --

CHAI RPERSON GRI FFI' S: Yes.

COW SSI ONER M TTEN: -- are we -- |
t hought -- | thought they had agreed to -- that there
woul d be no anplified sound and it doesn't sa that.

It says they'll take reasonable steps to mnimze
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noi se and that they'll not use any |ighting except for
safety lighting. It doesn't say they won't have
anplified sound.

CHAI RPERSON GRI FFI'S:  Good point to bring
up. | wasn't clear on that because | thought they had
indicated that there would be sonme anplification of
t he announcing of the athletics.

How do you do that otherw se?

COW SSIONER M TTEN:  You don't have an
announcer. You just have people follow the gane.

CHAI RPERSON GRI FFI'S:  Are you all | ooking
at that?

VI CE CHAI RPERSON M LLER  What ?

CHAI RPERSON GRI FFI S: 3D. Amplifi ed.
Anpl i fi ed.

COMWM SSI ONER M TTEN: They do nake
reference to an announcer calling the gane for their
-- at least for their homecom ng football game. So,
they do -- they do use an announcer from-- at | east
part of the tine.

CHAI RPERSON GRI FFI'S:  The i ssue before us
right now for discussion is just whether there is
[imtation on the anplified noise, whether there's
[imtation on the announcing of the athletic events.

V5. Mtten has brought it to the
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attention. | just need to hear if there is coment on
t hat .

"' m not sure. Are you advocating -- |
don't think -- 1 didn't wunderstand you to be
advocating one direction or other, but bringing it to
attention for discussion.

COM SSIONER M TTEN: | had it in ny head
that they were not going to have anplified sound.

CHAI RPERSON GRI FFI'S:  Okay.

COM SSIONER M TTEN:  And that's clearly
not the case and | don't know that |'m going to
advocate for anything. | just want -- | just had it
in ny head that they had.

CHAI RPERSON GRI FFI'S: Right. Ohers have
other recollections. M recollection was that that
was an initiative brought forth that we were going to
prohi bi t. Ckay. Then | wll stop trying to pull
teeth on this end and nove on to 15.

Tennis club parking, St. Al ban's shall
direct nenbers, the required staff and enpl oyees on
the -- the tennis club who do not have valid zone
three parking permts to park in those areas
identified in condition nunber three when they drive
to St. Alban's tennis courts. Again, directing

menbers. Comment ?
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COM SSIONER M TTEN: Can we -- the only

comment | woul d have i s can we add tennis cl ub patrons
tothelist inthree? So, we have students, faculty,
staff, non-school users of athletic fields and tennis
cl ub patrons.

CHAI RPERSON GRI FFI'S:  Excellent. | don't
have any di sagreenment with that unless others do.

VI CE CHAI RPERSON M LLER:  No, | just want
to clarify what -- what we're doing here. Li ke |
don't wunderstand why tennis club patrons are even
addr essed. | don't renenber hearing anything. I

guess because they're in the population that arrives

at the canpus. | guess so. | didn't hear any
testinmony that -- that they were a problem
COW SSIONER M TTEN: | -- | thought that

they were a problemfor the relatively snmall subset of
the community that's approximate to where the tennis
courts are. That's what | renenber hearing about.

VI CE CHAI RPERSON M LLER: Okay. | nean
-- you know, | think -- | think it's -- | think it's,
you know, pretty good for the staff and enpl oyees, but

-- and | think that when you say direct nenbers, it's

-- it's -- it doesn't have -- this doesn't have teeth
and -- and | think we should recognize that.
CHAlI RPERSON GRI FFI S: There's -- the
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requi renent here and the enforceabilities that St.
Al ban's woul d have directed.

VI CE CHAI RPERSON M LLER: That's right.
That they -- it's |like encourage them Direct and
encour age them

CHAI RPERSON GRI FFI S: It's a bit of an
unanplified --

VI CE CHAI RPERSON M LLER: It's not like
the people are going to be arrested if they park on
t he public street though.

COW SSIONER M TTEN:  Well, | think it's
-- you know, there's -- there's --

VI CE CHAI RPERSON M LLER: Li ke the BZA
police. Right.

COM SSI ONER M TTEN: -- there's two
things. One is if they -- you know, if they have a
valid RPP sticker, they're entitled to park in the
street and then if they don't, they're entitled to
park there for two hours. You know, it's sort of like
whatever. | don't know how |l ong a tennis gane i s, but
okay.

CHAlI RPERSON CRI FFI S: Depends. If M.
Et herly's playing, you better watch out.

Okay. Well, | think the intent is -- is

-- is a consensus fromthe Board and we' || figure out
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how we actually performthat in 15.

Si xt een, use and par ki ng [iaison
conm ttee, there was sone indication fromthe ANC to
be very prescriptive. There is opposition to that.
It's before us whether there is one, not or what the
| ayout should be. Right now, the applicant is
proffering the condition that they would provide a
contact person and contact information.

Additions? Edits? Concerns?

COWMM SSI ONER M TTEN: | think typically
with commttees like this we have -- we have taken a
-- you know, sort of the broad brush approach and not
got into trying to m cro-nanage who's going to be on
it and how many tinmes they're going to neet and who's
going to keep the mnutes and all of that. So, | --
| think that the condition as it's proffered is fine.

CHAI RPERSON GRI FFI S: CGood. | tend to
agree. In fact, we run into great difficulty if we
get too far beyond what's actually stated here. Quite
frankly, St. Al ban's would provide a contact point
nunber, e-mail address for neighbors who wish to
report any failure to conply with the usage parking
conditions therein. The last sentence is sufficient
for ny consideration.

However, | don't object to that only in
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the first part which would be the establishnent of an
nei ghborhood liaison comittee and that would be
conpose as the St. Alban's and the -- and the
nei ghbors deci de on their own.

Ckay. Anything else on 167?

Then we're at 17 which is the [ast of the
applicant's proffered conditions which was going to
coordi nation wth DDOT. Routinely requesting that
DDOT and other appropriate D.C. agencies enforce
parking restrictions inthe imedi ate nei ghbor hood and
also that St. Alban's would work with DDOT to study
appropriate garage exit points for PAC events.

Comments? Concerns?

Ckay. | f t here isn't anyt hi ng
additionally, then M. Mann's last item | think we
ought to revisit or do you have additional --

VI CE CHAI RPERSON M LLER: Vell, vyes, |

nmean in general | think that the ANC raised an
i mportant concern and | -- | believe OP may have act ed
as well and -- and that -- and | -- | share it to sone

extent and | just want to raise it for discussion.
And -- and that is that this new parking

lot is being presented as the answer to parking

congestion in the neighborhood, but there really --

there really isn't teeth or whatever as far as | can
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tell with respect to people usingit. W've got these

conditions that say shall require or shall direct or,

you know, | don't really know the force of those.
And -- and | found it a little bit
di sconcerting t hat t he Cat hedr al made some

representations that it was going to be charging for
use of this lot to its parents, et cetera.

What | -- what | would like -- | don't
believe that, you know, it rises to the Ilevel of
conditions per se, but | would like to -- | think to
encourage the close to create incentives for its
visitors in particular to use the lot as a first
resort. | think that if they're charging for it, it
may not be a first resort. The first resort may be
t he nei ghborhood which is what the nei ghborhood --
nei ghbors were conpl ai ni ng about in this proceeding.

So, | think that -- 1 just think that
there are creative ways. Perhaps if the close could
| ook at that. |Is charging -- | knowthat St. Al ban's
may have to pay its fair share of this garage, but
per haps charges could be done in different ways such
as surcharges on tuition or -- or charges for the | ot,
incorporated in the ticket for the performance or
what ever it is.

So, totry to create a situation where the
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lot is the first resort and not the second resort.

| just wanted to throwthat out. | think
it's alegitimate concern, but | don't think that --
that we have enough evidence per se unless other
people can identify it to actually require that the
school do that. So.

CHAI RPERSON (Rl FFI S: Excel | ent. Good
point. Coments? Reactions?

COW SSIONER M TTEN: | -- | guess | agree
with Ms. MIler first of all that we shouldn't -- we

can't incorporate it in the conditions, but it's --

it's a concern. It's -- it's a big concern and |I'm
sure it's a concern for the school or the whole -- you
know, all the -- all the entities. Because they need

to recover the investnment someway and it's a question
of how they're going to do that and when you have a
nei ghborhood that's basically, you know, to put it,
you know, sinply full of free parking and then you
charge discreetly for parking, that's -- that's --
t hat di scourages people. So, if there's nore creative
ways about building the charges in and saying the
ticket costs you a little bit nore, but your parking
is free, then, you know, maybe people would be nore
inclined to park in the garage. So, | think that's a

good suggestion. But, it's a -- it's going to be a
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chal l enge for all of them

CHAI RPERSON GRIFFI'S:  Yes, | thinkit's a
-- is a very excellent point and it's going to be a
challenge. | -- sonme of the issues of not being in
the condition also arise to the fact that this is a
shared situation and -- and us putting the onus on one
entity, St. Alban's, that doesn't control the
financial or the -- the actual specifics of that is
very difficult, but it should be very clear and so, |
think it was very well stated that it is certainly a
part if not strongly recomended fromthe Board that
some provision be nmade to have no instant cost for
parking in this. So, that it is the first choice not
a -- a secondary thought of whether one should pay or
find something else first.

kay. Anything else then on this?
Specific conditions, other elenents.

| want to just very briefly bring up M.
Mann's point again so that we don't -- and -- and --
and if -- if | understand it correctly, what M. Mann
i s advocating is the conditions that woul d i ncorporate
essentially three through 17 could be consolidated
into one paragraph indicating that this St. Al ban's
would maintain and inplement a transportation

managenent plan and that would -- that woul d cover all
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of the conditions that followed.

| s that appropriately stated, M. Mann?

MEMBER MANN: That 1is appropriately
st at ed. I just believe that that's sonewhat
enforceabl e condition and allows greater flexibility
to deal with changing conditions in the future, but
don't think that | need to say much nore than that.

CHAI RPERSON GRI FFI' S:  Ckay. Good. And |
think that's very clear. Let nme have sone coments
and reactions to that.

MEMBER ETHERLY: And it would be your
under st andi ng that the substance of those conditions
that are being -- that would be condensed into that
one condition would that still somehow or sonmeway be
included in the text of this order? | mean how do you
retain that substance that we just went through in
t hat one condition?

MEMBER MANN:  Subst ance regardi ng --

CHAI RPERSON CRI FFI S: | think what he's
getting to is how would we reference it? |If five
years from now sonmeone picks up this order and say
okay, we want to enforce this condition and it's --
there -- there is to be maintained and inplenented
transportati on managenent itemone, where do we go for

it and two, what's in it?
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VI CE CHAI RPERSON M LLER: Do we ever

require an applicant to update the BZA on a year
basi s? | think sonetines we do with enroll nment
nunbers, but -- because are you tal king about having
t hese general conditions, but also that they m ght be
subj ect to change because -- if there's TMP subject to
change?

CHAI RPERSON GRI FFI'S: Wl I, | think that's
what M. Mann and | won't think for him but --

VI CE CHAI RPERSON M LLER:  Yes.

CHAI RPERSON GRI FFI'S:  -- ny under st andi ng
is that yes, that there would be flexibility. That
think is a good point, but also raises some nmgjor
concern fromne and | think that's what M. Etherly
was going to. |Is okay, if you take it all out, well,
where is it and how do we know what's to happen and
what isn't to happen?

What do you think, M. --

MEMBER MANN: | think that's alegitimte
guestion, but to answer what wuld be in the
transportati on managenent pl an woul d be soret hi ng akin
to conditions that would be designed to provide
answers to the neighborhood that the school would
continue to operate reasonably and i n conformance with

Secti on 206.
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CHAI RPERSON GRI FFI'S: Um

MEMBER ETHERLY: |'m opposed, M. Chair.

CHAI RPERSON GRI FFI'S: O hers.

COW SSIONER M TTEN: I'm with M.
Etherly. | really think that there's a certain anount
of specificity that's required to even have
enforcement and to give the -- | nmean we basically
woul d be giving the applicant conplete discretion on
t he content of the transportation managenent plan and
that's just -- given that -- given that the core of
this is all about parking and traffic, I would -- I --
| would just really be troubled by that.

CHAI RPERSON GRI FFI'S: O hers.

VI CE CHAI RPERSON M LLER: So -- so, ny
understanding is if -- if we have an order with the
conditions and then there's the TMP attached as an
exhi bit, not attached as an exhibit, what -- that the
-- that there's a separate TMP, that that TMP coul d be
changed at a later date provided that it wasn't
i nconsi stent with our order. Ckay.

CHAI RPERSON GRI FFI'S: Yes, M. Mann.

MEMBER MANN:  No, | can understand that --
that differing viewoints and the advantages and
di sadvant ages of that sort of scenario and while it

m ght not be something that's adopted with this order,
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| just think that these itenms need to be taken into
consi deration in t he future regar di ng t he
enforceability of conditions.

CHAI RPERSON CGRI FFI' S:  Excel I ent and -- and
| think that's well said, M. Mnn. Il -- | fully
understand what your intent is here. | know the
intent is to look at this, as you indicated,
holistically.

| mean we have this plan, this nanagenent
plan. How do we actually get this done and have --
lend itself to the flexibility and is it by not
conditioning all the specificity, but putting it al
into one docunment that is inplenmented and mai nt ai ned.

| think you're absolutely correct in going
in that direction. | think it's not appropriate at
this juncture in this specific application at this
time, but -- and | know the Board will keep in m nd
t hat franme when next week visits a simlar situation
and ask for that perhaps ahead of time and really
phrase our -- perhaps our decisions or at |east our
del i beration and subm ssions on that.

COM SSIONER M TTEN:. Can | -- can | just
make a --

CHAI RPERSON GRI FFI' S: Yes.

COM SSIONER M TTEN: | just want to nmake
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two coments. One is that in PUDs in particular, we
often have a stand-al one transportation managenent
plan that sort of, you know, it's vetted on its own
and then references made to conpliance with it, but
t hat becones a fixed thing. So, that if the applicant
wants to depart fromit, they have to cone back. It's
not that they're given discretion to nodify it on
t heir own.

CHAI RPERSON GRI FFI'S: Right. Good point
and we've always had difficulty in -- in how we
incorporate it in our orders and we have gone to
actually adopting it as a finding of fact that it is
in existence and maintain and inplenment it, but |
think that brings an interesting point of whether
there's a vehicle for the Board and an order to say
that there's this stand-al one docunent that -- that
shoul d be i npl enent ed.

Ckay. That being said, is there anything
else on this application, statenents, conditions,
del i berati on, conments.

We have one nore issue in this.

Ms. MIller, did you have an additiona
issue? | thought Ms. -- Ms. MIler does not have
anot her issue.

W have -- the one outstanding i ssue that
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we had not as | understood been deci sive on and that's
condi tion nunber one going to the phasing. So, let's
revisit that just briefly and then we can nove ahead
as | think everything else is in order here and there
is anotion. It's been seconded and condition -- so,
we're | ooking at condition nunber one which goes to
whet her the perform ng shall start within ten years of

t he i ssuance of this order.

COMWM SSI ONER M TTEN: Since | was
advocating for that, I'Il -- I"Il just nmaybe say | --
| -- | didn't get the sense that | was getting any
support for ny position. So, |I'mnot going to press

it other than to say that I'mgoing to vote in favor
of the notion as -- and with the condition as it
stands, but -- but | just want to be on record and --
and say again to the BZA that, you know, there's --
there's a lot of reasons why one does not approve
something that nmay be built ten years in advance
because it gives you the opportunity to revisit the
background conditions and, you know, one of the
closing statenents that Ms. M|l er made had to do with
t he operation of the parking garage and that we hope
this will be the parking choice of first resort, but
we don't know.

So, that's anong the reasons why | was
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suggesting that it would worthwhile to have themif
they -- if they can't, in fact, build it sooner, that
t hey woul d conme back and we woul d see perhaps how t he
par ki ng garage was operating, but | -- just as a
general principle, I'm -- 1'm concerned about
approving things like this with such a -- a broad
wi ndow.

CHAI RPERSON GRI FFI'S:  Very well. Ohers.
Comments. It's not required.

VI CE CHAI RPERSON M LLER:  No, | just want
to make sure that there wasn't sonethi ng we were goi ng
to cone back to that we haven't cone back to. |Is that
possi bl e?

CHAI RPERSON GRI FFI'S:  Coul d be.

VI CE CHAI RPERSON M LLER  Ckay.

CHAI RPERSON GRI FFI'S: W' ve spent hours on
this already. | think that did -- | think that was --
that was the last condition that | had stated that we
wer e goi ng back to.

MEMBER ETHERLY: Just -- just for the sake
of clarity, did we -- did we put to bed the issue of
the single -- the single Wsconsin Avenue exit for
perform ng arts center perfornmances that end after a
certain tinme? That was discussion pursuant to on ny

not es conditi on nunber -- what was fornmerly condition
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nunber ten on page 16 of 19 at Exhi bit Nunber 64.

Just a question of use of the Wsconsin
Avenue exit as the sole exit for perfornmances endi ng
after a certain point.

COM SSIONER M TTEN: My recol lection is
that that was another occasion where | was
unsuccessful in advocating ny position.

MEMBER ETHERLY: | would be inclined to
agree with you. To nmake sure that we had touched upon
it.

CHAI RPERSON GRI FFI'S:  Right. That was
not added.

MEMBER ETHERLY: Thank you, M. Chair.

CHAI RPERSON GRI FFI'S:  As | understood, 17
stood also in terms of that review for that tine.

kay. |If there's nothing else that is in
the recollection of the body, then we do have the
notion before wus. It has been seconded and
conditioned. | would ask that all of you in favor of
the notion signify by saying aye.

(Ayes.)

CHAI RPERSON CRI FFI S: Opposed?
Abst ai ni ng?

COW SSI ONER M TTEN:  And, M. Chairman,

just before --
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CHAI RPERSON GRI FFI'S:  Yes.

COW SSI ONER M TTEN: -- the vote is
called, that's -- just to clarify and that's sort of
with the changes that we agreed to by consensus.

CHAI RPERSON Rl FFI S: ['"m sorry. Yes,
absolutely so and what this will do is just for our
procedure and actually for the public so they
understand it, we have all of us taken notes. Staff
has al so been taking notes. W wll consolidate all
of those as a draft goes around to the Board's revi ew.
That draft will then go back for final reviewand then
i ssuance. So, we will make sure that all of our
coorments and edits are -- are -- are put into the
final order.

Very well. Anything else on this? M.
Moy, if you wouldn't mind just recording the vote.

SECRETARY MOY: No, sir, very happy to.
The Board voted on the notion of M. Etherly to
approve the application with conditions as stated by
t he consensus of the Board. Seconded by the Chair,
M. Giffis. Also, in support of the notion, M.
Mller, M. Mann and Ms. Mtten. The vote of 5 to O
to O.

CHAI RPERSON GRI FFI S: CGood. Thank you

very much, M. My.
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| think it's appropriate for ne to update
our schedule at this tine. It's getting close to
unfortunately 1:25. W are halfway through our
norning nmeeting. W have two addition decisions to
nmake. W are going to need to take at |east a 20-
m nute break at this point and cone back. | don't
anticipate taking nmore than an hour on those two
decisions and then we would nobve right into the
af t er noon.

What -- what | would anticipate doing is
going straight in after our neeting to the first
coupl e of cases -- cases in the afternoon that have
prelimnary matters and trying to get through those
prelimnary matters and then we woul d assess whet her
there would be tinme for the Board to take a quick
l unch break. So, for that, the afternoon session,
those that are here for it, | would antici pate that we
woul d not call that until at least 2:30 at this tine.

W will be back as | say at this point
within 15 or 20 mnutes. Thank you.

(Whereupon, at 1:26 p.m off the record
until 2:31 p.m)

CHAI RPERSON GRIFFI'S:  Very wel | . Let's
resume the norning session.

M. My, if you wouldn't mnd calling the
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next case for our consideration.

SECRETARY MOY: Yes, sir, the next caseis
-- isacertification of -- of the Revised Canpus Pl an
adopted by the Board of Zoning Adjustnment to
Application Nunmber 16566-F, as in foxtrot, of the
President and Directors of Georgetown College. This
was pursuant to 11 DCVMR 3104.1 for a special exception
for the review and approval of the University Canpus
Pl an years 2000- 2010 under Section 210 in the R 3 and
C-1 Districts at prem ses bounded by G over Archbold
Parkway to the west, the National Park Service
property along the Chesapeake & Chio Canal and Canal
Road to the south, 35th Street, N Street to 36th
Street and 36th Street to P Street to the east and
Reservoir Road to the north

On April 5th, 2005, the Board approved t he
i ssuance of a new order. The Board approved the
applicant's canpus plan subject to conditions.

CHAI RPERSON GRIFFI'S: M. My, |'m going
to interrupt you

SECRETARY MOY: Yes.

CHAI RPERSON GRIFFI'S: As -- as it's 2: 30,
we're already running late. Not that you have noved
us to be late, but this a | ong readi ng and an openi ng

of this and frankly, the Board has very expeditious
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directions and that will be for the next two cases.

In | ooking at the case that M. My was
hal fway through calling on the Georgetown case, of
course, the Board's responsibility at this juncture
was to reviewthe -- the revised subnmtted canpus pl an
that was reflective of that deliberation direction
from the Board.

There was the conmunity's response to
el ements that were not -- that -- or asserted to have
not been included in that and we just want to bring
exact clarification and quick clarification to that.

As we -- the Board in its executive
session has decided to do the following. W're going
to request -- request that the university submt their
response to the community's concerns. There was
indication in the record that that was already
prepared. However, the process was not rmade avai l abl e
in our proceedings. W are now naking that process
avai | abl e.

That subm ssion woul d be required intothe
O fice of Zoning by this Thursday and we' || go t hrough
t he dates.

W wuld then give a very limted
opportunity for the community to respond directly to

those elenents that the university brings forth in
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that subm ssion and that is it. That's the entire
opening of this record.

W will then hear this -- rather decide
this on the 27th of Septenber.

This will continue the -- thelife of this
for two nore weeks.

M. My, is that -- is that clear?

SECRETARY MOY: Yes, sir. Do you want ne
to repeat that again?

CHAI RPERSON GRI FFI'S: First, let me ask if
any Board Menbers had any comments or if 1've
adequately reflected? If there are no other coments,
then yes, why don't we do that and run through the
schedul e.

SECRETARY MOY: GCkay. Then the -- working
backwards, then the special public neeting would be
schedul ed for Septenber -- Tuesday, Septenber 27th in
the norning at 9:00, sir. Special public neeting.

The applicant's subm ssion would be due
this Thursday, Septenber the 15th and responses from
t he nei ghborhood would be due Thursday, Septenber
22nd.

| s that doabl e?

CHAI RPERSON CRI FFI S: Just for

clarification, M. My, | think we ought to set it for

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

173

special public neeting at 9:30 on the 27th just to
i nsure that we get our executive session in and we can
start the day at that point.

Ckay. Anything else on that then?
Comments? Questions? Very well.

Qoviously, if there's procedural questions
or clarifications that are required, certainly, the
O fice of Zoning Staff can accommobdate that.

Let's nove to the next and the |ast case
in the norning before us for a decision. That is case
number 17411.

M. My, |I'mgoing to ask also that you
just announce the -- the title of the case and 1'lI
take it fromthere.

SECRETARY MOY: (kay. This is the notion
to di smss the appeal of the appeal nunber -- of 17411
of Paul Basken and Josh Meyer.

| can just leave it at that, M. Chairman.

CHAI RPERSON GRI FFI' S:  Excellent. Let's do
so. W do obviously have a notion to disnmiss inthis
case and we had set this for a decision maki ng on the
notion only and that was in order to expedite our own
schedule. This -- the -- the appeal case is set for
nonths in the future.

However, today, it appears that the
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majority of the Board is not prepared to go forward
with a decision on the merits of the notion to dismss
and so, we are going to do the foll ow ng.

W are going to call this for hearing.
This will be alimted hearing on the notion only and
that will be set for the third case on the 20th of
Sept enber and that is next week if |I'mnot m staken.
Is it? Yes. The third case.

We have one case on the schedul e that has
been wi t hdrawn and so, the tine opportunity is there
for it. W wll ask that -- all the participants of
whi ch have been contacted already for subm ssions in
response to this notion, we will be re-contacting them
and this will be the formal announcenent to indicate
that that will be call ed.

The allotnment of ten mnutes wll be
provi ded to every partici pant and what we are going to
do is set up a panel. Each participant will be at the
-- the interveners, the appell ees, the appellants are
going to sit at the table. W are going to wal k down
this panel with ten m nutes.

After that, we will take Board's questions
and then we'll dismss and | believe we will be able
-- | fully anticipate that we'll be able to take

action on the 20th after hearing that.
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|"mgoing to open the floor to the Board
Menbers at this point to ask a couple of clarifying
guestions to make sure that all participants address
t hese specific issues.

And the first will come fromne and that
is there -- we will need a copy of their certificate
of occupancy put into the record or clarification of
whet her that has actually be issued or the date of
which it was issued.

O hers.

VI CE CHAI RPERSON M LLER: Havi ng read t he
pleadings in -- in this case with respect to the
notion to dismss, | have certain questions and | just
think that I mght as well throwthemout at this tine
and perhaps the parties can focus sonme of their
presentation on that.

One is what -- what is the triggering
event in this case? Is it the building permt or the
certificate of occupancy? |If the building permt,
why? |f the certificate of occupancy, why? If it was
t he bui | di ng permt, are t here excepti onal
ci rcunst ances that hinder the filing of the appeal and
if so, identify those.

There's a factual issue that was rai sed by

t he appellant that the intervener's attorney told the
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appel l ant that the appeal date was a certain date. |
bel i eve August 10th and | would like a response to
that if possible.

This may go to DCRA who | hope wll
appear, but what does conditi oned upon zoni ng approval
nmean on a -- on a -- on DCRA permts and/or other
papers?

| think that's it for my general questions
that came to nme upon readi ng the pleadings.

Thanks.

CHAI RPERSON GRI FFI'S:  Anyt hing el se? Any
ot her questions?

| think it would be clear -- | don't --
I"'m not sure we'll have another tinme to give
direction, but perhaps we will. But, be that as it
may, | think it should be well understood by those
that will participate in this very expeditious ten-
m nut e address to the Board that we are not going into
the substantive nmerits of the case outside of that
which is pertinent to deciding the tineliness. | t
shoul d be very well cautioned that the utilization of
that time will go directly to the heart of those
i ssues.

I'ma little bit concerned with sone of

t he questions that Ms. MIIler brought up, but | think
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t hey shoul d be taken into context. The utilization of
sonmebody' s ten m nutes answeri ng back and forth about
he said and told me to do whatever | did will be non-
productive. But, that's up to those participants and
how t hey use their tine.

Certainly -- well, there it is.

VI CE CHAI RPERSON M LLER: | -- | have one
nore and that is toidentify exactly what the error is
that's conplained of without getting into the nerits
of the appeal. It's probably --

CHAI RPERSON @RI FFI S: Good. | think
that's sonewhat redundant to your first issue. I
think it has to be very cl ear and obvi ously, by posing
the question it isn't clear to the Board is -- what's
actual ly being appeal ed. W have to know to know
what's being appealed if we're going to set
tinmeliness. Well, you know, when does the cl ock start
and stop? Based on what issue?

Again, that should be able to be
acconplished without getting into the incredible
substance of -- of the appeal itself.

As | say, dependi ng on t he outcomne of that
l[imted hearing for the prelimnary matter in this
case, we my well nove into a full appeal and

obviously, that will be the substance of which -- or
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the time at which the substance will be heard.

Ckay. Anything el se?

VI CE CHAI RPERSON M LLER | just want to
make one other comment. | think that we have witten
pl eadi ngs fromthe appellant, the intervener and the
ANC, but not from DCRA, the appellee. So, that --

that they certainly could fil e one before that date if

t hey choose to. Correct? | think it m ght be useful
if they -- if they did that.
Thank you.

CHAI RPERSON GRI FFI'S:  Yes, but let's be
cl ear because --

VI CE CHAI RPERSON M LLER  Um hum

CHAI RPERSON GRI FFI'S: -- the -- the record
was open for responses to the notion.

VI CE CHAI RPERSON M LLER  Um hum

CHAI RPERSON GRIFFI'S: So, the record is
still open for those that did not respond to the
not i on.

VI CE CHAI RPERSON M LLER  Ri ght.

CHAI RPERSON CRI FFI S: So, if that DCRA
response cane in, | -- 1 don't think -- it's not ny
anticipation that we're going to revisit, just to say
that we'll | eave the record open for responses to al

the responses. W're done in terms of the
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submi ssions, but the record's still open for DCRA.

VI CE CHAI RPERSON M LLER:  Sure.

CHAI RPERSON Rl FFI S: Ckay. CGood.
Anyt hing el se? Very well.

| f there anything else, M. My, that we
need to address in the norning session?

SECRETARY MOY: No, sir, that takes care
of the norning session.

CHAI RPERSON @RI FFI S: Very well. | f
there's nothing further then, let's adjourn our
nor ni ng sessi on.

As indicated, we're going to just -- we
will call the afternoon session for the hearings at
3:00. Thank you all.

(Wher eupon, the hearing was recessed at

2:43 p.m to reconvene at 3:00 p.m this sane day.)
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AAF-T-EERNOON S-ESSI-ON
3:30 p.m
CHAI RPERSON GRI FFI S:
Good afternoon, |adies and gentlenen. Let ne
call to order the public hearing of the 13th of
Sept enber 2005. This is, of course, the Board of

Zoning Adjustnent for the District of Col unbia.

| am CGeoff Giffis, Chairperson.

Joining ne today is the Vice Chair, M.
MIler and M. Etherly. Representing the National
Capital Planning Commi ssion with us is M. Mnn.

And we will not as | am aware of have a
Zoni ng Comm ssion nmenber with us this afternoon.

Copies of today's hearing agenda are
avai l abl e for you. They are located on the table
where you entered into the hearing room You can pick
it up and see what we will get towith the rest of the
af t er noon.

| do apol ogize for us starting late. W
had a very busy schedule in the norning. Sonetines
our decision nakings pile up and we're not -- can't
al ways anticipate how long it wll take for
deli beration and as we see, it took quite some tine.

There are a couple of very inportant
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elenents that | will go through in the opening and |
will get right to them

First of all, 1'd ask that everyone turn
off their cell phones and beepers at this tinme so we
don't have a disruption of the hearings and those
peopl e giving testinony.

Normal Iy, we would be upstairs. Most of
you woul d be aware of that. Many of you are not. CQur
O fice of Zoning and hearing roomis being renovated
and wi I | be hopefully ready within the next two weeks.
So, if you are to be before us next week, you should
check the schedule on where we will exactly be.

Once finished, the room will be well
accomodat ed for good public participation in the
zoni ng process.

Attendant to where we are today also, |
ask that, of course, anything that you've brought in
wi th you that you take out and | say this according to
t he Board. That neans trash.

But, other than that, normally we are
broadcast |ive on our website. W are not able to do
that in this hearing room

However, we do have the court report who
is creating an official transcript and -- and they are

sitting to my right on the floor.
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Attendant to that, we ask that you fill
out two witness cards prior to coming forward to speak
to the Board. Those witness cards do go to the
recorder. That is obvious so you can be given credit
for the inportant things you will say into the record.

The order of procedure for special
exceptions and variances as follows, first, we start
with the applicant and their case presentation of the
case.

Second, we wll go to any governnent
reports attendant to the application.

Third, we'll hear from the Advisory
Nei ghbor hood Conmi ssi on.

Fourth, we'll hear frompersons or parties
in support of an application.

And fifth, we'll hear persons or parties
in opposition to a application.

Sixth, finally, we wll return to the
applicant for any <closing remarks or rebuttal
testinmony that they may need to provide.

Cross exam nation  of Wi tnesses is
permtted by parties in a case. It's inportant to
understand that the responsibility of Cross
exam nationis for parties as established in the case.

The ANC within which the property is located is
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automatically a -- a party in the case and wll,
t heref ore, obvi ously then be all owed to cross exam ne.

Not hi ng precl udes this Board fromlimting
the direction or time of cross exam nation. | don't
often have to intervene in cross exam nation, but it's
i nportant to understand that you want to be direct and
definitive in your questions and you wll have your
opportunity to provi de testi nony and case presentati on
and not all that needs to happen during the cross

exani nati on

The record wll be <closed at the
concl usi on of each hearing on the case. It's also
inmportant to understand that this Board wll be

deliberating on the record that's created before us
today. That meaning all the subm ssions that were put
into the record and the testinony and any other
additional information that's provided today.

At the end of the hearing unl ess the Board
keeps the record open for very specific information,
we are very specific on what is to be submtted into
the record if it's left open, if we do not specify
t hose, the record would be closed and therefore, no
other information is accepted. Meani ng no ot her
i nformati on woul d be part of our decision.

The Sunshine Act requires that this Board
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conduct its hearings in the open and before the
public. This Board does enter into executive session.
W do that either before or during a hearing on a
case. This is for reviewing the record or
deliberating on a case and it is in accordance with
our rul es, regul ati ons, procedures and nost
inmportantly is in accordance with the Sunshine Act.

W will nake every effort to concl ude our
afternoon session at a reasonable tinme tonight.
Hopefully by 6:00. 1'Ill update obviously peopl e as we
get rolling very quickly into the schedul e and were we
are and how much further we will need to go and, of
course, if there are scheduling difficulties, as your
case is proceeding, you can bring that to our
attention.

That being said, let us go to a good very
good afternoon to Ms. Bailey onthe right representing
the O fice of Zoning and also the Ofice of Attorney
General , Ms. G azer is with us.

Let us ask, Ms. Bailey, if you are aware
of any -- actually, in fact, let ne ask if everyone
that is prepared to testify or thinking about
testifying if you would please stand and give your
attention to Ms. Bailey, she's going to swear you in.

MS. BAI LEY: Pl ease rai se your right hand.
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Do you sol enmly swear or affirmthat the testinony you
will be giving today will be the truth, the whole
truth, and nothing but the truth?

CHAI RPERSON GRI FFI'S:  Excellent. Now, we
can appropriately go to whether there are any
prelimnary matters for the Board's attention in this
afternoon's cases.

Ms. Bail ey, when you' re ready. |f you are
aware of any prelimnary matters, M. Bailey wll
indicate those. |If you have a prelimnary matter --
here have a prelimnary matter, prelimnary matters
are those which relate to whether a case wll or
shoul d be heard today, requests for postponenents,
conti nuances, w thdrawal s, whet her proper and adequat e
noti ce has been provi ded of an application. These are
el enents of prelimnary matters that the Board m ght
want to take up prior to calling the case.

| f you have a prelimnary matter or think
you do, you can have a seat at the table in front of
us as an indication and I wll ask, M. Bailey, if
you're aware of any that the Board shoul d vi ew.

MS. BAILEY: Yes, M. Chairman, it has to
do with application nunmber 1731 -- | thought | had it.
Shoul d | say good afternoon as well.

17274, Mario Alas and Haydee Varegas,
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there is a request for a continuance of the hearing on
t hi s case.

CHAI RPERSON GRIFFI'S:  Very well. Is the
applicant present? |s anyone involved in this case
present ?

V5. Bai | ey, am | correct in ny
understanding that Exhibit Nunmber 24 is the only
subnmi ssion to date -- for today's hearing?

MS. BAILEY: Yes, M. Chairnan.

CHAI RPERSON  GRI FFI S: | ndeed. Boar d
Menbers, |1'Il drawyour attention to Exhibit Nunber 24
that reads Dear M. Jerrily Kress. "I need to

post pone the hearing date Tuesday, Septenber 13th,
2005. Pl ease reschedule.”

| only bringthis to our attention because
there's a basis of which we will entertain prelimnary
matters for continuances. This is not the first
requested by this applicant. | don't see any reason
to persuade nme to grant a postponenent and reschedul e
this and so, |'m sonewhat at a | oss of what we m ght
do and with the applicant not even present today to
address it, perhaps |I'm at even nore of a |oss, but
"1l open it up for others for their conment or
under st andi ng.

VI CE CHAl RPERSON M LLER: My under st andi ng
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is that this is the third request for a postponenent
and given that, | think that it should be supported
wi th good reason. That, you know, by the tinme we get
tothe third one, it's less conpellingto-- to grant.

| don't think -- and | don't think there
is a good reason to grant this.

| think our history has been, you know,
of ten maybe two postponenents and by the third tine,
it's like three strikes you' re out unl ess you at | east
give us a good reason and -- and that's not present
here.

CHAI RPERSON GRI FFI' S:  Good. kay. As --
and you are correct, we -- we have set this for three
heari ngs, January, March and Septenber.

QO hers. Any ot her comrents?

W take this obviously as a notion to
post pone or continue before us and w t hout adequate
and substantive reasoning why, we would do that, |
woul d have to nove denial of the notion to continue
and ask for a second.

VI CE CHAI RPERSON M LLER:  Second.

CHAI RPERSON GRI FFI'S:  Thank you. Al of
you are ~-- if there are any other further
deliberations if there's any requirenent for. Not

noting any other comments, we do have a notion before
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us. |It's been seconded. Ask for all those in favor
signify by saying aye.

(Ayes.)

CHAI RPERSON GRI FFI'S: And opposed? Wy
don't we record the vote then?

MS. BAI LEY: M. Chairman, the vote is
recorded as 4-0-1 to deny the -- the notion to
post pone the hearing. M. Giffis nmade the notion.
Ms. MIller second. M. Mann and M. Etherly are in
agr eement .

CHAI RPERSON GRI FFI S: Excel | ent. Let's
nove ahead t hen.

IVB. BAI LEY: Staff has no other
prelimnary matters, M. Chairman.

MEMBER ETHERLY: Pardon the interruption,
M. Chair. Just inquiring as we just denied the
notion for a postponenent on the prior case, ny -- ny
guestion was whether or not that then presages sone
addi tional action that we have to take with that case
to dispose of it or -- or otherwise hold it in
abeyance.

CHAI RPERSON GRIFFI'S: | think that's very
logical. | think we do need a second step on this.
| think we'd have to -- | think we have to hear a

motion fromthe Board to di sm ss.
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MEMBER ETHERLY: And | would --

CHAI RPERSON GRI FFI'S: M. d azer, do you
agree?

M5. GLAZER: Yes, M. Chair.

CHAI RPERSON GRI FFI'S:  There it is.

MEMBER ETHERLY: And | would -- | woul d be
inclined to agree with that direction, M. Chair.

CHAI RPERSON GRI FFI' S:  So noved. Seconded?

MEMBER ETHERLY: Seconded.

CHAI RPERSON GRI FFI S: Thank you. Very
well. Any other deliberation, coments on it?

W have a mtion to dismss the
appl i cation. "Il ask for all in favor signify by
sayi ng aye.

(Ayes.)

CHAI RPERSON GRI FFI' S:  Opposed? Excel | ent.
Let's nove on then. Yes.

MS. FERSTER  Andrea Ferster.

CHAI RPERSON GRI FFI'S:  Oh, you guys are so
far away up here. Needs to be a little closer.

MS. FERSTER  Andrea Ferster, Council for
Friends and Nei ghbors of Sqguare 3191, case nunber
17349. W have filed a motion to dismss that
appl i cation.

CHAI RPERSON GRIFFI'S: This was -- okay.
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Good. Wio else is here?

M5. d ORDANO l|"m sorry. Cynt hi a
G ordano and we have a prelimnary matter for case
17355.

CHAI RPERSON GRI FFI'S:  Okay. Wat's your
prelimnary matter?

M5. d ORDANC A notion to dismss or
postpone it was filed with the Comm ssion last -- |
nmean t he Board | ast Thursday. Maybe you don't have it
in front of you.

CHAI RPERSON Rl FFI S: This is like
notion's practice day. Mdtions --

M5. G ORDANG | have a copy.

CHAI RPERSON GRI FFI'S:  No, we have it.

-- | don't nmean to be --

M5. G ORDANO  Oh.

CHAI RPERSON GRI FFI'S:  -- too comical. W
-- we've seen themall.

Ms. Ferster, it's -- when was yours
subm tted? The 13th?

MS. FERSTER Qur -- our notion was filed
on Sept enber 13t h.

CHAI RPERSON CGRI FFI'S:  That woul d be t oday.

M5. FERSTER. Ch, no, I'msorry. It was

filed on Friday.
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CHAI RPERSON GRI FFI' S: (Okay. Stanped in on

the 13th then. It probably didn't nake it in the
file.

M5. FERSTER: Friday at 3:20. | guess it
was -- no, | -- 1 -- 1 filed it Friday norning. | --

and | have a stanp that shows it in the norning. Let

me get ny stanp.

CHAI RPERSON GRI FFI'S: Ckay. | think it's
going to be nost expeditious if we -- if we call the
cases. W'l take up the prelimnary matter. The --
the -- 17355 is the first case to go and then we'l|l

take up the second prelimnary matter at the calling
of the case as they're both notions that are very
substantive. It will take some tine to get into that.

Agr eed?

M5. G ORDANO. Ckay. The only reason |
brought it up was because | thought you were noving
on.

CHAI RPERSON GRI FFI S: Ri ght . No. No.
It's absolutely appropriate to do so and sorry if |'ve

bef uddl ed t hi ngs.

So, we'll -- we'll call your case and t hen
we'll take up the notion at that tine.

In which case, let's nmove right into
calling the -- the second case of the afternoon
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sessi on.

MS. BAI LEY: Are we on the Stettinius'
case, M. -- okay. Application nunber 17355 of Joseph
Stettinius, excuse the pronunciation, pursuant to 11
DCVR 3104.1 for a special exception to allow side
additions to an existing single-famly dwelling under
Section 223 not neeting the side yard requirenents.
That's Section 405. The property is zoned R-1-B and
it's located at 3051 Avon Lane, N. W, Square 1282, Lot
258.

CHAI RPERSON GRI FFI'S:  Good. Thank you
Very well. Ms. G ordano, you have a prelimnary
notion to dismiss and you're representing the
applicant. |Is that correct?

MR. HORSEY: Yes, | do. Qut er bri dge
Horsey, architect representing Regina and Joseph
Stettinius.

| have a response to that notion, M.
Chai r man.

CHAI RPERSON GRI FFI'S:  Excellent. Let ne
just clarify first of all the notion so that we're al
on the sane focus here.

The -- the -- the issue is that you want
t he applicant to come in conpliance with the buil ding

code requirenments prior to comng to the Board for
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this application.

M5. G ORDANO Correct. The -- actually,
it's a matter of statute as well that a building
permt is required before a property owner proceeds to
erect certain kinds of structures which these are
cover ed. It's -- it's a matter of statute and
bui | di ng code.

And t he idea being that, you know, the --
t hese structures aren't even on. They haven't had any
zoni ng review or any zoni ng conputations done and it
seens to ne out of order to go ahead and consi der sone
addi tional structures on the property when the Zoning
Adm nistrator hasn't even signed off on these
structures that were constructed recently wthout
permts and they include a pool house, the -- a roof
over a deck nmaking it a porch.

CHAI RPERSON GRI FFI'S: | ndeed.

M5. GORDANO And atrellis and sonme gate
-- gate structures.

CHAI RPERSON GRI FFI'S: | ndeed.

M5. G ORDANO  The pool house obviously
bei ng the nost substantive.

CHAlI RPERSON GRI FFI S: CGood. Ckay. And
|"ve gotten way ahead of nyself. Because, M.

G ordano, we need to take up your request for party
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status first and then we'll get into the notion. O
course, we're going to address all of that.

Board Menmbers, first of all, do you have
prelimnary questions on the request for party status
of the filing, Exhibit Nunber 22, that you can re-
review for that.

Not | earning any --

MEMBER ETHERLY: No obj ecti on.

CHAI RPERSON GRI FFI'S:  Okay.

M. Horsey, do you have the application
for party status? Do you have a copy of it?

MR. HORSEY: Yes.

CHAI RPERSON GRI FFI S: Do you have any
corments of it? Do you have a position?

MR. HORSEY: W -- we have no opposition.

CHAI RPERSON GRI FFI'S: No opposition.

MR HORSEY: QG her than | think their
claimto party status -- well, we'd |like to oppose it,
but their claimis pretty clear.

CHAI RPERSON GRI FFI'S:  Okay.

MR. HORSEY: | think they have the right
to be a party.

CHAI RPERSON GRI FFI'S:  Very well. | don't
have any difficulty either. | think that they neet

the special test for being granted party status.
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Unless there's any objection be taken, it's the
consensus of the Board to nove ahead into the -- the
notion to be taken up.

Let me find sone clarity, M. G ordano.
Are you indicating that sone of the aspects that have
not been revi ewed properly or as you' re asserting that
don't conply with the D.C. building construction | ans
are not part of this application, but they need to be
remedi ed first before an application conmes?

M5. G ORDANO Yes, within the last few
years, these structures were built on the subject
property without pernmts and |' mjust suggesting that
t hat situation should be corrected. Permts shoul d be
obtained for those, proper reviews done before the
Board <considered an exception to the zoning
regul ations for that property.

CHAI RPERSON GRI FFI'S: | see.

M5. G ORDANG And | guess this letter
indicates that the dd Georgetowmn Board has
prelimnarily approved them but the Georget own Board
doesn't permt structures inthe District of Col unbi a.
They just do a concept review for the design and it's
really not relevant and the question is whether a
building permt application has been filed and a

permt has been issued.
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And the Board, you know, | -- |'m sure
you're well aware that, you know, the situation with
the -- the zoning inspection office at present and |
understand fromthe Fine Arts Comm ssion staff that
they -- when they becane aware that these structures
hadn't been permitted, referred themto the i nspection
and never got any follow up, but |I'm suggesting that
the Board as one part of this process should al so see
toit that the -- the construction and the D.C. |aws
are followed and that property owners get pernits --

CHAI RPERSON GRI FFI'S:  Absol utely.

M5. G ORDANO -- for structures that
require them

CHAI RPERSON GRI FFI S: | don't think we
have any di sagreenent that the | aw shoul d be fol | owed.

However, what | need to get right into
then i s where we have actually the jurisdiction under
our procedure to preclude an applicant from com ng
forward if there's an allegation of -- of non-
permtted construction prior.

Because quite frankly, then every -- what
| need you to do is point in the regulations of where
that requirenent is nade to grant an application.
Because that -- it should be then threshold for

everyone that wal ks in the door to say | ook, we are in
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total conpliance with all buil ding codes, regul ati ons.
These are our whole history of permts. Qur elevators
are working. Qur wi ndows work. You know, we -- and
|''m not aware that we do that.

M5. GORDANO Right. | -- 1 don't think
you're going to find it in your regulations, but
certainly as a matter of case |law, unclean hands is a
wel | -established doctrine for seeking discretionary
relief before a zoni ng body.

And here, you know, a postponenment may be
nore appropriate. The idea being that, you know,
bring the property into zoni ng conpliance first before
you consi der the exception.

CHAI RPERSON GRI FFI'S:  Okay. Indeed. Any

initial questions fromthe Board?

VICE CHAI RPERSON M LLER:  Wwell -- well,
two. | nean one is it sounds |ike you're suggesting
as -- as good public policy that we shoul d postpone

because these other permts haven't been gotten yet
and then you nentioned case |aw regardi ng unclean
hands. Are you referring to just case | aw in general
about uncl ean hands or is there sone specific --

M5. G ORDANG I n the zoning context. |
can certainly provide sonething and | didn't bring it

with me, but probably the Ofice of Attorney General
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could corment on the fact that unclean hands is -- can
be a factor in zoning cases. The courts have
acknow edged t hat.

And as a matter of the specific interests
of this adjacent property owner, many tinmes the Board
has post poned hearings on the request of an adjacent
property owner in order to clarify a record that's
what we're interested in here, as well that the
property is in conpliance with zoning now and the
zoni ng comput ations are based upon conputations that
can be discernible in the public record.

VI CE CHAI RPERSON M LLER: That was ny
second questi on. I's your request for postponenent
based on not havi ng conput ati ons that are necessary to
eval uate this case?

M5. GORDANG It's both and in this case,
we can't go to the Zoning Ofice to | ook up the zoni ng
conmput ations for the property and find out, you know,
whet her these additional structures are going to tip
the balance or not in terms of the |ot occupancy or
other zoning conputations and pool houses in
particul ar have been structures inthis -- inthecity
wher e t here have been i ssues about whet her they exceed
the requirenents for accessory structures.

CHAI RPERSON GRI FFI' S:  Any ot her questi ons?
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MR. HORSEY: M. Chairnman, may | conment

at sone point?

CHAI RPERSON GRI FFI S: Yes. Absol utely,
you will, but let me just finish questioning M.
G ordano. Any -- any further? Ckay.

And -- and one i nportant one that was j ust
brought up was the -- the conputations and M. Horsey
is now going to address that as he's done in the
witten submi ssion that's just been handed to the
Board and | hope Ms. G ordano has a copy of it.

It states that he's certifying, in fact,
that the full house, rear porch and trellis have been
included in the zoning conputations submitted 26
April .

"1l let you follow up, M. Horsey, you
have additional address to that notion.

MR. HORSEY: Right. | just wanted to make
sure that point was clear. That they are included in
the 36 percent |ot occupancy calculation that we
performed and -- and in terns of the -- in terns of
the approval, this issue has been nmatter of public
record for over -- over two nonths.

Had we been -- you know, had -- had there
been a cl ear-cut policy that we shoul d have proceeded

to get these permts before, we certainly could have.
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They're -- they're minor structures. The Ofice of
Planning in their report on page -- has a picture of
two of the -- of the -- page three has a picture of

t he pool house and the trellis and you can see that
they're very mnor structures.

What we di scussed with the A d Georget own
Board and the D.C. Historic Preservation Board and --
and | would take issue with Ms. G ordano's comment
about the A d Georgetown Board not being, and | think
they would too, part of the regulatory process and
certainly, the H storic Preservation D vision who
participates in their neetings has -- that we agreed
that we would submit the final drawings for a permt
wi th the drawi ngs for what ever addition project either
comes out of this nmeeting or as a result of this
neeti ng, one way or the other.

So, that's what we agreed. | nmean we can
-- the permt drawings are easy to do. They're --
they're -- so, | see no reason why -- we're all here
now. Everybody's down here ready to -- ready to
testify as to the nerits of our specific case.
There's nothing in these accessory structures that has
anyt hing to do wi th our special application -- speci al
exception application. | don't think we should be

penal i zed.
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When | found out about it, when the
Stettinius were -- were fully aware of what -- what
was -- what the situation was, we took neasures to

address and | don't think we should be penalized for
that. | think --

CHAlI RPERSON GRI FFI' S:  Fol | ow up questi ons.
M. Mann.

MEMBER MANN: Wi ch of the structures had
to be included in the conputation of the ot
occupancy?

MR. HORSEY: The -- the pool house, the
trellis and the -- the rear porch. Whi ch,
incidentally, contrary to Ms. G ordano's statenent,
did not replace a deck. It replaced a fixed awning
not a retractable awning that | have a phot ograph of.

The gate does not exceed the four-foot
high height limt. So, it's not included in |ot
cover age.

CHAI RPERSON GRI FFI' S:  Any ot her questi ons,
clarifications? Anything el se? There it is.
Del i beration. Comments.

MEMBER ETHERLY: M. Chair, | -- --

CHAI RPERSON GRI FFI' S: Yes.

MEMBER ETHERLY: -- I'm-- |'"mjust not

convinced. The initial reaction is that | woul d have
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to guess, perhaps an educated one, that -- that there
are ot her channel s t hrough whi ch t hese concerns can be
addressed whether it's enforcenment through DCRA
Wul d be kind of the first -- the first thought that
would cone to mnd rather than this being the
appropriate venue for -- for -- for prosecuting
concerns as relates to -- to those permtting i ssues.
So, it would be ny inclination based on
that ground alone, M. Chair, to -- to deny the
notion. That's -- that's kind of ny initial reaction.
CHAI RPERSON GRI FFI'S:  Very well. Yes,
don't see -- | don't seethis issue rises to the |evel
of just mssing the application. So, | would concur

wi th your thoughts in that.

MEMBER ETHERLY: And -- |'m sorry, M.
Chair. Just because you did -- you did reference and
rem nded me that the -- the nmotion did, of course,

note either an outright dism ssal or postponenent and
| would agree with you that -- that -- that ground as
it's been argued to this point would not satisfy --
would not constitute grounds for dismissal or
post ponerment in ny opinion.

Thank you.

CHAI RPERSON GRI FFI S:  Good. And -- and |

woul d go further -- well, | would agree with that and
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would add that the -- also just postponing the
hearing, it seens to ne that we're here for a speci al
exception. | would | ook at the inpacts under 223 of
what is being proposed. O course, it's what's being
proposed under the existing condition.

Wiere we would factor in whether it was
permttedcorrectly, built correctly, constructibility
and such, | think goes beyond our -- our jurisdiction.
| think that we would not say that we -- we woul dn't
want proper permtting and docunmentation to have
happened, but |'m not sure how we step back and
precl ude an application fromgoing forward in order to
remedy that situation and | have nore assurance of the
fact that this has been brought to light and public

light at this point, now, it's on the record, that it

will be, in fact, renmedied.
Now, the -- the -- the reality of the
remedy may well be it has to be renmoved. It's just

not so certain that perhaps it may not get permtted.
"' mnot projecting or forecasting anyt hing.

But, what we have before us right now I
think is a -- is a -- a straightforward enough
application that we should proceed wth and,
therefore, | would nove that we deny the notion to

di sm ss and postpone at this tinme and ask for second.
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MEMBER ETHERLY: Seconded, M. Chair.

CHAI RPERSON CRI FFI S: Thank you, M.
Et herly. Coments.

VI CE CHAI RPERSON M LLER: Il -- 1 just
would like to further address the question of the
conputations which | think is a second issue.

| -- I am not convinced by what | heard
that there are conputations outstanding that would
necessitate postponing this case. W have in the
opposition that was filed the architect certifyingthe
conputations that are relevant to this case.

So, it seens like the information is here
and that there's no reason to postpone.

CHAI RPERSON QR FFI S: Vel |, and
inmportantly, the representative of the applicant is
here to be cross exam ned or questioned in the case.
W have established the party in this case and that's
then -- others, comments?

| think it's appropriate to nove quickly
ahead then to get into the substance of this case.

W do have a notion before us. It has
been seconded. Let ne ask for all those in favor
signify by saying aye.

(Ayes.)

CHAI RPERSON GRI FFI' S:  Opposed? Excel | ent.
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Ms. Gordano, we'll look forward to
heari ng your case.

Let's nove ahead.

M5. d ORDANO Al right. l'd like to
call our witnesses to the table please.

CHAI RPERSON GRI FFI'S: Wiy don't we hear
the applicant's first.

M5. GORDANG Ch, I'msorry.

CHAI RPERSON GRI FFI'S:  Then we'll -- yes,
that's okay. | knowwe're trying to nove things al ong
here.

M5. G ORDANOG. |'muse --

CHAI RPERSON GRI FFI'S:  Unl ess we want to do
it all at the sane tinme. Then -- when you're ready,
M. Horsey.

MR. HORSEY: Thank you, M. Chairman. |
want to do this as quickly as | can without -- first
of all, this is the site plan.

CHAI RPERSON GRIFFI'S:  |'m sorry.

MR HORSEY: |'msorry.

CHAI RPERSON GRI FFI'S:  Way don't you nove
one of the -- just one mke closer to the --

MR. HORSEY: Ckay.
CHAI RPERSON GRIFFI'S: Onh, and |'m sorry.

But, we do have a party here that is going to present
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their case. |1'mgoing to ask you to nove over on this
side so that you can see this. We can pull those
boards out just a little bit and please feel free to
nove around to make sure that you're seei ng everything
that -- that -- that we are.

And is this -- these photographs that
you' re showi ng now have been submtted into the record
or no?

MR. HORSEY: Yes.

CHAI RPERSON GRI FFI'S:  Good.

MR. HORSEY: The -- the drawings |'m
showi ng you deviate fromwhat we originally submtted
in avery mnor way and I'Il -- I"Il point out those
changes that were done at the request of the Ad
Geor get own Board.

These site is |located at 3051 Avon Lane.
Avon Lane goes from Avon Place south of R Street to
3lst Street. It was originally built off of Avon
Pl ace and the structures -- these two structures were
built at the same tine in 1948. Adjacent is a |arge
tennis court and three accessory buil dings.

Qur project includes a -- an attached
exi sting one-story garage and a three-story dwel |l ing.
You can see them here. Here's the -- the dwelling

here and the garage on Avon Place. This garage and
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t hen over here, you see the space between the back of
the garage and the house. Here's the rear of the
house with the porch structure. Another viewis the
vi ew of the garage and the gate. Here's a view of the
garage and the second story or the attic story on the
house behind and here is a view of the house fromthe
tennis court of the adjoining property

Qur project proposes three additions. A
one-story addition here. Right inherereplacingthis
bay wi ndow. A two-story addition wapping around the
mai n house, abutting up against the tennis court and
the second one-story addition at the rear of the
structure.

These i sonetric dr awi ngs pr obabl y
illustrate it nost clearly.

This is the view from the southeast
showi ng the existing house, the garage, the three
accessory structures, the tennis court and here are
addi tions here. The one-story addition in the garden.
The two-story addition wapping around and the one-
story addition in the back. It's behind there.

Here you see the existing house with the
side yard, the attached garage in the front.

Here's our one-story additioninthe rear.

Two-story additi on wappi ng around. You can just see
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the top of the one-story addition in the southeast
corner. Hereis the tennis court next door along with
the three accessory buil dings.

Existing first-floor plan. Pr oposed
first-floor plan. W propose to enclose this one-
story addition here along the property line as a
library and enclosing the rest of the side yard to
enlarge a very snmall kitchen here and connect it
directly to the -- to the garage and then the third
addition here is this garden room in the southeast
corner replacing the bay w ndow.

The second floor, the only addition here
is the master bedroom which again connects to the
garage and goes to the side lot |ine.

This is the elevation from Avon Lane
exi sting here. Proposed here is our one-story garden
room structure in the corner and two-story nmaster
bedr oom behi nd t he garage.

This is the rear. W're al so proposing a
smal | chimey and fireplace and here's the one-story
addition at the rear and the side yard here and the
two-story addition beyond.

Finally, the front, this is actually the
front of the house which you access off of Avon Lane.

Come down past our one-story addition. You go in the
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front door of that one-story addition with a two-story
addition behind. Here's the existing porch and new
chimmey in the back and this is the view from the
nei ghbor's tennis courts. This is the existing
structure and proposed.

One of the issues that -- that will be up

for di scussion anongst others i s the anount of w ndows

inthis and you'll note that the actual anobunt as they
af fect the privacy of the tennis court and you'll note
that -- that the actual w ndow -- nunber of w ndows

that face the property -- the nei ghboring property now
gets reduced by about a third.

Finally, 1'dlike to tal k about the -- 1'd
like to go alittle bit through the criteria, let ne
put these back up here, for the special exception.

The criteria are very specificwithregard

to our application and as -- as the O fice of Planning
calls out in their very thorough report, it really
affects substanti al impact on the neighboring
property.

The adjacent house -- this shows the

nei ghboring tennis court with the three accessory
structures, one story, one and a half story and two
story structure. This is our property here. You

notice about the same -- a good deal of our property

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

210

dogl egs down to Avon Pl ace, about 23 percent of the
property which provides a fair about of open space and
basically wun-buildable by -- by ny clients, but
certainly is open space for the nei ghborhood.

The -- the criteria is that an addition
shal | not have a substantial adverse i nmpact on t he use
or enjoynent of abutting dwelling or property. I n
particular, the light and air avail abl e to nei ghbori ng
properties shall not be unduly affected.

The -- the house, the actual single-famly

house on this property is about 110 feet away. Across
the tennis court, you see the very end of it.
These two illustrations are taken fromthe Ofice of
Pl anning report and enlarged. You can also see the
structure, the single-famly house, here and here's
our site there. So, it's about 120 feet away.

So, the inmpact on that house itself is --
isnegligibleif -- if -- if existent andit's hard to
construe that the inpact on a -- on a -- on a 7200
square foot tennis court where four people play by a
one-story addition 20 feet long and a two-story
addition 27 feet long really qualifies as -- as
substantial inpact.

Anot her criteria is the privacy, use and

enj oynent of nei ghboring properties cannot be unduly
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conprom se and again, | think the sane argunment can be
nmade. This is a very large property. W have a
tennis court nearby and the additions that we're
maki ng are nore or less the size of the additions --
of the -- already on that property on the south side
of the tennis court.

The third criteria is the addition
together with the original building as viewed fromthe
street, alley and other public way shall not
substantially protrude upon the character, scale and
pattern of houses along the subject street frontage.
| think we conply wth that and satisfy that
requi renent as well. W' ve been before the dd
CGeor get own Board tw ce and gotten approval both tines.

Oh, | should go back and tell you what's
changed. In the drawings, the Od Georgetown Board
asked us to refine this structure. Basically is the
only change to this fromthe drawi ngs that you have.
This has gotten a little bit nore devel oped. Added
the cupolas. W got cupolas as well.

Finally, I'd like to just go through the
process a little bit. The -- we started this process
in md-April. Went to the ANC

CHAI RPERSON GRI FFI'S:  Just turn the m ke.

MR. HORSEY: OCh, I'msorry. W submtted
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to the ANC and to the O d Georgetown Board. The

Stettinius contacted their neighbor and solicited
t heir opinions and eventually won the support of al

t he abutting nei ghbors including the neighbors that
are here today in opposition.

And, in fact, at the request -- specific
request of the neighbors, the Friendlys who are here
today i n opposition, nmy clients postponed our initial
ANC neeting to give them nore tine and which is
wort hwhi |l e eventual |y because they cane to agreenent
and sai d that they woul d support the project and even
encouraged us to put nore wi ndows on the tennis court
to relieve the unbroken brickwork.

W' ve been to the ANCtwi ce. Three tines,
in fact and gotten their approval all three tines.

So, finally, that -- that concludes ny
openi ng remarks. I'"d like the opportunity to come
back and address any coments that they have
af t erwar ds.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nuch. Questions from the Board?
Clarifications? M. Mller.

VI CE CHAI RPERSON M LLER: Coul d you j ust
clarify how many wi ndows are going to be on the side

abutting the tennis court?
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MR. HORSEY: Right now, the ANC and their

notion on the -- on the special exception gave us
unani nous approval contingent upon the rule on these
wi ndows. W would like to keep this wi ndow here in
the kitchen. Even if the wall ends up being covered
by ivy as we expect it will, just to get sone sense of
daylight. This is the property |ine w ndow.

Thi s wi ndow here which is in the staircase
and again doesn't really admt much view, we're
willing to give up if the Board deens that necessary.

And what was here before, you can see the
wi ndow of the existing kitchen, two wi ndows fromthe
bedroomupstairs and a wi ndow fromthe interior of the
house. This w ndow - -

VI CE CHAI RPERSON M LLER: -- where the
kitchen is?

MR HORSEY: There woul d be one wi ndow now
l'i ke this.

VI CE CHAI RPERSON M LLER: Ckay. Thank
you.

CHAI RPERSON GRI FFI S: I'"'m trying to
reconcile the conmrent you made and | think it's al so
in your witten subm ssion about the addition reduces
athird the nunber of windows. |s that what you sai d?

MR. HORSEY: Yes. Well --
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CHAI RPERSON GRI FFI'S: | count 11

MR. HORSEY: This is about 60 square feet
of wi ndows here. So, we're about 40 foot here.

CHAI RPERSON GRI FFI'S:  So, | see. So, it's
not the nunber, but rather the square footage.

MR. HORSEY: Ri ght . Ri ght . Squar e
footage. Right.

CHAI RPERSON GRI FFI'S:  Okay. Yes.

MEMBER MANN:  Explainto ne if you can the
rel ati onship of the neighboring property. s the
tenni s court and t hose four accessory structures al ong
with a honme all on one piece of property that's next
door ?

MR, HORSEY: Yes. Correct.

CHAI RPERSON GRI FFI S: Ch, you're not --
you're not getting picked up. You can actually take
that out of the -- that nonstrous thing.

MR. HORSEY: Yes, this property next door
has these three accessory structures and | guess
there's a fourth one there, a snmall one. These are
attached. The third one's attached to our garage and
then the main house is here. Single-fam |y house.

The -- there's an apartnment building to
t he north side.

The nei ghborhood's a ni xed nei ghborhood
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with -- with row houses here. 1In fact, we have a --
the zoning district boundary line actually cuts right
t hrough our property with R-3 on one side and R-1-B on
t he ot her.

MEMBER MANN: So, there's an accessory
structure right nowthat's connected to the garage on
your property.

MR. HORSEY: Correct. Correct. They're
all -- they're all three -- these are the three

nei ghboring accessory structures all connected and

they share a -- a -- a comon wall with our garage
whichis alsoontheline. In fact, where that garage
-- when it was -- when it was created as a |l ot that

fronted on Avon Place, it was in the rear yard in
t heory before the zoning regul ati ons were created.

Now, it's in the front yard which is a
non- conform ng condition which we are renovi ng by our
project by attaching to it.

MEMBER MANN:  And does the addition -- if
the addition were built, does that abut the property
line next to the tennis court?

MR. HORSEY: Yes, it would goright upto
it. It would elimnate -- we're -- we're requesting
a 100 percent side vyard relief which would be

necessary in any case were we just sinply to attach to
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t he garage here. 1t would elinm nate the side yard and
create a court, but we're seeking also permssion to
in-fill the side yard.

MEMBER MANN:  Thank you.

MEMBER ETHERLY: If | could, M. Chair,
while we're -- while we're looking at the -- the
isonetric that's -- that's presently up, M. Horsey,
could you -- could you speak a bit to -- | understand
the respond and | think it's an acceptable one
regarding the -- the -- the reduction essentially of
wi ndows on the side that abuts the tennis court.

MR, HORSEY: Um hum

MEMBER ETHERLY: Could you speak to
whet her or not there is any change with regard to the
massi ng of the -- of the existing property versus the
proposed condition? |s there -- is there a change in
terns of the massing or does the massing stay the sane
relative to the tennis court?

MR. HORSEY: No, we're -- we're adding
nore nmass right up against the tennis court. There's
a two-story el enent here. R ght now, there's a fence
which | can show you here. Where is it? And, in
fact, it mght be -- sorry. Somewhere here. Here it
iS.

W' re addi ng t he one-story structure here

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

217

and a two-story structure right up against the tennis
court.

This is how it |ooks now. These two
phot ographs were submtted to the public record at the
ANC neeting by M. Friendly in statenment of opposition
at that tine trying to showthe difference between the
ivy-covered fence that's there now and our proposed
addi tion which would cone right up to the property
l'ine.

| have two conments about that. One, that
when M. and Ms. Stettinius noved in, this is what
the ivy-covered fence | ooked like. They planted the
ivy to give thenselves sonme nore privacy and this

ot her picture down here shows what the fence could

ook like if -- if the Friendlys planted ivy on their
side after our addition was built. Basically the
sane.

So, the windows here are the existing
wi ndows. This is the only wi ndow that you woul d see
in the stairwell. The other one we'd like to keep
woul d be behind the ivy there.

MEMBER ETHERLY: So -- so, with respect to

t he question of -- and I'mkind of pursuing the issue
of air and I|ight here. There is a -- if you're
| ooking at the -- the existing condition now, you are
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essentially | osing sone edgi ng at the higher -- at the
hi gher portions of the proposed addition. Correct?

MR. HORSEY: Correct.

MEMBER ETHERLY: (kay. Has there either
-- and feel free, of course, if the answer is no, has
t here been any assessnment of what the light and air
i mpact is by virtue of losing this opening here and by
here for -- for purposes of the record, |I'mindicating
the top nost picture in the applicant's presentation.
These pictures haven't been subnitted into the record.
So, they won't have to be, but just for purposes of
the record, |I'm--

MR. HORSEY: Right.

MEMBER ETHERLY: -- okay. Have you taken
a |l ook at that or --

MR, HORSEY: Sur e.

MEMBER ETHERLY: -- can you offer an
opinion on the inpact based on -- on your
under standi ng of -- of the proposal ?

MR. HORSEY: | think it goes back to the

criteria and | can offer you my opinion which is that
it doesn't come close to qualifying as undue affect.
You know, to -- to say that the -- and renenber, we're
taking this fromhal fway across the tennis court. The

actual house from which these zoning regul ations are
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designed to protect primarily is 110 feet away.

So, the inpact of -- of this area in here
that we are in-filling here on the house itself 110
feet away is -- is negligible. The inpact here |

think it's really a matter of weighing the criteria
and you have four people playing tennis on a tennis
court. Sure they need light and they need the air.
| -- 1 -- 1 -- 1 submt that there's plenty of |ight
and air even with our addition for those four people.

MEMBER ETHERLY: Let me ask -- ask you a
guestion. I'lIl -- 1"Il disclose for the benefit of
the record as | always that being an avid tennis

pl ayer nyself sonetines get curious about these

t hi ngs.

MR. HORSEY: Right.

MEMBER ETHERLY: But, of course, that --
that has no inport here and I will feel very able to

sit on this case inpartially and not allow ny tennis
| ove to come into play here. No pun intended.

But, seriously, wth respect to the
statenent that you just made, is it -- is it your
sense that as we tal k about undue inpact to |light and
air that that |anguage specifically references I|ight
and air that would -- relative to another property as

opposed to in this instance | think we will probably
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here sonme testinony from the party in opposition
regarding inpact on the tennis court in particular?
Isit -- are -- are you contending that there is sone
-- sone slightly different standard if you will for a
tennis court as opposed to a structure?

MR. HORSEY: My -- nmy -- ny conceptua
understanding of the zoning regulations is that
they're there to pronmote the health, safety and
wel fare of people livingin Washington, D.C. and using
their property for their own enjoynent and so, the
primary -- the primary purpose of the protectionto --
to-- is -- is basically to the dwelling. |If there's
an open field there, if there's a swiming pool, the
tennis court and | think it's also in consideration of
the entire boundary of this property.

You know, we are -- we had a -- a row
house here ten feet away and we're doing this, it
woul d be very different from the situation that we
have whichis -- | don't know how bi g the property is,
a quarter of an acre or sonething, three-quarters of
an acre | guess. How big is the property? Anyway,
the -- | just go back to the undue inpact. That's --
that's all. That's all | conpare.

MEMBER ETHERLY: Thank you.

MR, HORSEY: Yes.
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MEMBER ETHERLY: Thank you, M. Chair.

VI CE CHAI RPERSON M LLER: Vel l, when |
| ook at the regulations, it -- it says dwelling or
property and wit hout having heard the other side yet,
it appears that this case would be about interfering
with the privacy or enjoynment of the tennis court and
| think that is something that we can consider under
t he regul ati ons.

And | guess when | | ook at your pictures,
| mean it looks to ne like well, all that's necessary
to protect that is to, you know, put up another fence
with ivy. | guess my question is given that the
tennis court's already built, could they put that
fence up with ivy without interfering with the space
that's necessary for the tennis court?

MR. HORSEY: Well, actually, our intention
istomintain the fence that's there. To renove the
ivy that grows from our property which | think we
woul d all agree is our right and to naintain the fence
that we agree or we -- we are pretty sure is on their
property and anot her -- and to mai ntain that fence and
to allowthemthe possibility of growing ivy on their
fence.

VI CE CHAI RPERSON M LLER Ch, are you

saying that the same fence is going to renmain?
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MR. HORSEY: Yes, that's our intention.

VI CE CHAI RPERSON M LLER:  Onh, okay.

MR, HORSEY: Yes.

VI CE CHAI RPERSON M LLER: | thought that
it -- that --

MR. HORSEY: Right.

VI CE CHAI RPERSON M LLER: -- you were
building to the property line and -- and that was

going to conme down.

MR HORSEY: That -- that was the
original. Wen -- when we were all in -- in agreenent
about this, that was the original discussion and
that's why it's not shown on t hese draw ngs, but now,
we have -- we -- it is our intention to maintain the
fence.

VI CE CHAI RPERSON M LLER: You're going to
mai ntain the fence, but it's on their property?

MR. HORSEY: On their property. | nmeanto
nmake sure it stays there.

VI CE CHAI RPERSON M LLER: Ckay. Thank
you.

MEMBER MANN: Did you say that the nunber
and pl acenent of the wi ndows was di ctated by gui dance
f rom HPRB?

MR. HORSEY: The A d Ceorgetown Board
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asked us to design sone relief into this wall. W

wanted some light in the kitchen especially in the

stairwell and -- and the neighbors, the Friendlys, in
their original letter of -- of support encouraged us
to put w ndows in. So, that -- that's what the

wi ndows wer e about.

As | said, we're willing to -- we'd like
to keep the one in the kitchen if possible. W're
certainly wlling to give this one up in the
st ai rcase. W can put a skylight in or a w ndow
around the corner.

MEMBER MANN:. So, the gui dance that you --
the --

MR. HORSEY: And we'd have to go back to
the A d Georget own Board.

VEVMBER MANN: The -- the guidance that
you' ve received so far fromthe A d Georgetown Board
did or did not dictate that a particular maxi mum or
m ni mum nunber of w ndows woul d be on --

MR HORSEY: It didnot. It did not. W
-- we have shown here recesses in the window in the
wall to -- to sort of break up the wall and if we
elimnated this, we would replace it with a sinmlar
recess just to give the wall some detail and

character.
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MEMBER MANN:  So, t he nunber of wi ndows i s

actual ly being acconplished through sone negotiation

process outside of the purview of an official --

MR. HORSEY: | think -- | think they would
accept that. Yes and we'd have to go back to them
wi th whatever -- you know, whatever we negotiate and

see how they feel about it.

MEMBER MANN:  Thank you.

CHAI RPERSON GRI FFI'S:  Any ot her questi ons
fromthe Board?

You indicated the ~-- the existing
condi tions and structures have been characterized to
the lot occupancy and the |ot occupancy has been
i ndi cat ed as bei ng proposed to i ncrease to 36 percent.
I's that correct?

MR HORSEY: yes.

CHAI RPERSON GRI FFI'S:  And did you submt
t he cal cul ati ons?

MR HORSEY: | submitted in the -- in the
typical form Yes

CHAI RPERSON Rl FFI S: Just -- but, you
didn't have a site plan where they're shown to be
cal cul at ed?

MR. HORSEY: No, |'d be happy to submt

t hat .
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CHAI RPERSON GRIFFI'S: | see. kay. So,

they're -- they're stated though. Ckay.

MR. HORSEY: They're stated in the -- in
t he spreadsheet that is part of the application.

CHAI RPERSON GRIFFI'S: Very well and the
existing condition at this point is 24 percent |ot
occupancy. It's noved to increase to 36 percent which
is well under the actual allowabl e of 40 percent. Not

i nvoki ng any of the aspects of the 223.

Ckay. If there's no other questions --
MR. HORSEY: Wien | -- when | said that,
did!l -- 1 did take the opportunity to -- to go down

and before we even subnmitted to the O d Georgetown

Board to reviewthis with the Zoni ng Adm ni strator and

to -- to clarify sone issues and -- and he said that
-- that -- that you had a -- you know, because it's --
it's theoretically a corner lot and | wanted to

confirm that the rear yard is not where it was
originally. It was nowthe side yard and he confirned
that and -- and it was his opinion that -- that

removi ng the non-conform ng addition was a positive

aspect of this and it was also -- I"'msorry. It was
-- it was his opinion that the attachnent -- the
removing of the -- the attachnment to the garage and
t he renovi ng of -- of the non-conform ng condition was
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a good t hing.

| asked hi mabout the inpact of Iight and
air on the tennis court and the three accessory
structures and actually pointed out that one of them
was being used as a dwelling and he said well, it
can't really be considered a dwel | i ng because it's not
al l oned by the zoning regulations even if it's there.
So, the light and air inpact on that can't really be
eval uated. Those were his coments.

CHAI RPERSON GRI FFI' S:  Any ot her questi ons?
Very well. Cross? No cross. Indeed. Very well. W
can nove on then.

Let's go to the governnment reports. W do
have as already been cited and pointed to, graphics
al ready used.

MR MOORE: (Good afternoon, M. Chair and
Menbers of the Board in your new digs.

The O fice of Planning will stand on the
record in support of this application and wll
entertain any questions.

CHAI RPERSON GRI FFI'S: W' ve got things to
do this afternoon. W' re noving along right away.
Good. Any followup questions fromthe Board on the
O fice of Planning's report?

MEMBER ETHERLY: Very -- very briefly, M.
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Chair, | think the report was -- was detailed as
al ways.

M. More, I'lIl just ask you the sane
guestion that | engaged the applicant's representative
in with regard to the tennis court. | think |
under st and where your report falls on this particul ar
guestion, but could you speak a little bit to any
impact on air and light wth regard to the
i ntroduction of the increased nassing on the side near
the tennis court?

MR.  MOCRE: First, as you nmentioned,
you're an avid tennis player. | would think that a
tennis court that was open on three sides and cl osed
on one side once you figure out the air flow, it would

give you sone sort of an advantage in terns of

serving.

But -- and also |I think that you tennis
pl ayers al so use where there is a wall. | think you
all call them hitting walls. But, as it relate to

light and air, when you | ook at the direction of the
flow for light and air which is east/west, it's not
going to be anynore restrictionto light and air than
is in the existing condition right now.

The two-story portion nmay have sone af f ect

on limting, but | don't think it would be to the
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extent that it would be very harnful to four people
pl aying on a tennis court.

MEMBER ETHERLY: Um hum

MR,  MOORE: They'Il still be able to
breathe and | think there's nore than adequate |ight
t hat woul d shine on that court.

MEMBER ETHERLY: Ckay.

MR. MOORE: The inpact woul d probably be

in reverse of the applicant and to put up with the

poundi ng of tennis balls as opposed to the -- anyway.
My opi ni on.

MEMBER ETHERLY: Ckay. And -- and |
appreciate that and -- and part of the thrust of ny

guestions are one, anticipating sone of the testinony
that we -- that we my hear from the party in
opposition and -- and -- and once again, inall -- in
all seriousness, there is the practical aspect of
addi ti onal shadows that may conceivably fall on the
court.

Did the Ofice of Planning or did you in
-- in the context of your site visit have an
opportunity to give sone -- some t hought to whether or
not there would be the introduction of increased
shadows on the tennis court by virtue of the -- of the

proposed structure?
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MR.  MOORE: If tennis is played on the

court during the norning hours, there could be sone
shadows t hat because of |ight coming fromthe east, of
course and across the structure may -- portions of the
court could be alittle dark. Again, if you are very

good at tennis, you can forget it and make that an

advant age.

MEMBER ETHERLY: Ckay.

MR MOORE: O course, in the afternoon,
that maxim zes it. You actually would have -- you'd

be able to play later in the afternoon because the sun
woul d be comng in fromthe west.

So, in terms of balance, | think again,
there is a mnimumeffect if any -- if any.

MEMBER ETHERLY: Ckay. Thank you. Thank
you, M. Chair.

CHAI RPERSON GRI FFIS: M. Ml er

VI CE CHAI RPERSON M LLER: CGood afternoon
M. More. Wth respect to 223.2(b), the privacy of
use and enj oynment of nei ghboring properties shall not
be unduly conpromised, it -- it seens like if the
building is comng closer to the property |line that
privacy would be decreased at |least with respect to
t he people who are using the tennis court.

MR,  MOORE: I would totally agree with
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you, Vice Chair, if it were the house on the east
side. Because the house on the east side of the --
the structure is actually within maybe 25 or 30 feet
of the structure, but I'm hard pressed to nake that
sane statement for a structure that's nore than 100
feet amay. |If there were a house even on the other
side of the tennis court.

VI CE CHAI RPERSON M LLER:  Well, |'mjust
t al ki ng about enj oynent and use of the tennis court of
that part of the property and -- and |I'm not even --
| woul d suspect that you woul d say at |east that it --
it -- unduly conpromised is -- is a bit further than
i npact ed or decreased, but isn't it inpacted sonmewhat
if -- if -- if the building is closer to the tennis
court?

MR. MOORE: Yes, but again, | think rmuch
of the inpact would be on the applicant's house not
the tennis player.

VI CE CHAI RPERSON M LLER: From t he noi se
of the tennis playing?

MR, MOORE: Maybe that's why it's set
apart -- that -- inthat location onthe lot. 1| don't
know.

VI CE CHAI RPERSON M LLER:  Thank you

CHAI RPERSON GRI FFI'S:  Good. Last thing,
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do you want to just talk a little bit -- your report
indicates that this is not going to visually intrude
on the character, scale or pattern. It's been
testified to the fact that this is a kind of eclectic
nei ghborhood. O course, it is an R-1-B zone. You
don't find that nmoving this structure to the property
line is out of character with the pattern and the
scal e of the houses and the street frontage?

MR MOORE: No, | don't, M. Chair. As a

matter of fact, if you |l ook at the OP photograph that

the applicant offered, | guess it would be to the
south right across the bl ock. There's a |large
structure there. | think you can al nost see that

there's been the sane kind of additions to the top of
t he building, of the house recently.

| couldn't exactly get upinthere, but if
you | ook directly across fromthe subject property on
t he south side of the bl ock

CHAI RPERSON GRI FFI'S:  Um hum

MR MOCORE: The structure here. You can
al nost see that there's been this simlar kind of
addi tion put on that house. So, when | saidthat it's
basically match the character of the nei ghborhood
it's looking at the same kind thing that's happened

already in the community.
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CHAI RPERSON GRIFFIS:  Ckay.  Anything

el se? Any other questions?

Does the applicant have any cross of the
O fice of Planning?

MR. HORSEY: | do -- do want to just cite
this. Took the opportunity to review the original
commi ssi on order that instituted these regul ati ons and
the O fice of Planning --

CHAI RPERSON GRI FFI S: Do you have any
guestions or cross of M. MNbore?

MR HORSEY: Ch, no, but | wanted to cite
somet hi ng they had sai d.

CHAI RPERSON GRI FFI'S: Ckay. And I'l1 give
you follow up for --

MR. HORSEY: COkay. All right. Thank you.

CHAI RPERSON CRI FFI'S:  -- concl usi ons once
| get through everything. Does the applicant have any
cross of Ofice of Planning or the party in
opposi tion?

M5. G ORDANO No, not at all.

CHAI RPERSON GRI FFI S: Any cross? (kay.
Very wel |. Let's continue on then with governnment
reports. W do have -- has been cited the Exhibit
Nunmber 21 in our record which is the Comm ssion of

Fine Arts, Add Georgetown Historic Board subm ssion.
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ANC-2E. |s the ANC nenber present? ANC 2E

W have the ANC recomendi ng approval of
the application is Exhibit Number 23. [I'Il give an
opportunity for the Board to comment on that if need
be. Not hearing any opportunity or need for that,
that's all the government reports attendant to the
application that | have.

Let me ask if there are persons i n support
of the applicant here today to provide testinony?
Persons in support.

Come on up and pick a confortable chair.
Sure if you'd |like.

Vell, I"mgoing to have you -- there he
is. He's handing you a m ke.

Of course, persons presenting testinony
are allotted three mnutes. 1'Il keep track of that
and good.

MR. GABRIEL: M nane is Robert Gabri el
and | amthe neighbor immediately to the east of the
Stettinius subject property. M wi fe and three kids,
famly live in this property here. |'mjust going to
sort of do this visually because | think it's -- will
make it a little clearer.

So, we have the property that is north of

their front yard, east of their house about 20 -- 20
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feet to the east as -- as M. Bailey alluded and we
also own this 900 ot to the north of their house.
So, we're sort of on all sides.

W are very nuch in support of the
Stettinius' proposed project. W have across our side
yard eight or ten rental buildings that have non-
conform ng setbacks. They're built right upto their
property line and al nost into our back yard. There's
a slight alley that separates us. So, | can -- | can
appreci at e set backs.

W did an addition to our house a couple

of years ago. The Stettinius were very supportive and

very patient with our project and | think their
request for relief here would be -- would be a huge
i mprovenent over the existing conditions. It would

connect their house to the garage.

Qur light and air would be sonewhat
i npacted, but -- but it really doesn't -- doesn't
phase us.

And as far as, you know, them being good
nei ghbors and -- and having done everything they' ve
said they're going to do, in the two years that we've
lived there, they' ve been very above board and -- and
straightforward with us.

That's really it. I'm-- I"mjust -- |I'm
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here as the i medi ate nei ghbor. These -- both these

houses were constructed in the late '40s and we -- we

are very much in support of their -- their project.
Thank you.

CHAI RPERSON GRI FFI'S:  Thank you very much.
| s there questions fromthe Board?

M. Horsey, do you have any cross
exam nation of the w tness?

Ms. G ordano, any cross?

CHAI RPERSON CGRI FFI'S:  Thank you very much.
Anybody el se? Persons present. Very well then. |
think we're ready. Party in opposition. Unl ess
there's persons present in opposition that would |ike
to go first. s there anyone else that wants to
testify before the Board? kay.

M5. G CRDANO  Good afternoon. For the
record, nmy nanme's Cynthia G ordano.

W're just handing three itens to the
Board. The first one is just to add a little levity

to the afternoon. It's a cartoon from yesterday's

Washi ngt on Post which we thought was really kind of
funny on the eve of this hearing.

First of all, we'd like to request about
ten mnutes if that's okay with the Board. W' ve got

a couple of wtnesses. The Friendlys here are
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represented by Lucinda Friendly to ny left and Al fred

Friendly. The property is owned in trust for three

siblings, the Friendly famly. Five. Sorry. 1've
met three, | think, of the five.

And Nate G oss to ny far left is -- is
from Arnold & Porter as you know. He had sone

i nvol venent previously when he was on the Ofice of
Planning Staff with bringing this special exception
provi sion to the Zoning Conm ssion. So, he is going
to testify on the intent of the -- the regulation as
well as the inpacts on the abutting property.

And | think we all understand by now t hat
the -- the Friendlys own the property immediately to
the west of the subject property and that the side
yard which would be elimnated with this addition
i medi ately abuts the tennis courts |located on their
property.

Their property's about three-quarters of
an acre. It's been in the famly for sone tine and
initially, they did -- they were inclined to support
this special exception.

The property was -- is on the nmarket and
it was under contract. They had a purchaser that
lived in Georgetown and was very famliar with the --

the property and the setting and unfortunately, when
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t he contract purchaser |earned of this BZA case, they
basically voided the contract and --

MR. HORSEY: M. Chairman, can -- can |
object to this testinmony? W've -- we've heard this
several tinmes in the regulatory hearing. W have no
proof of this. This is what they call hearsay. W
don't know why these people withdrew. This -- thisis
a very old house. Needs a huge anount of noney. You
know, it could be a mllion reasons.

M5. GG ORDANG Well, the -- the Friendlys
can testify thensel ves on that, but |I'mexplaining --
MR HORSEY: |I'd Ilike to --

M5. GORDANG -- | -- | think it's very
pertinent. You indicated that the Friendlys supported
this initially and I think it's inportant to explain
why t hey have changed their position and this was the
precipitating event and it really becane clear to them
at that point that this proposal has an inpact on the
property and they will speak nore directly to that,
but I -- 1 did want to explain the reason for -- the
preci pitating reason for the change of heart and their
under st andi ng about how this proposal would affect
their property.

Wth that, | would like to ask M.

Friendly to provide his renarks.
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MR. FRIENDLY: Thank you very rmuch. Thank

you, M. Chair.
My nane is Afred Friendly. My -- in

addition to ny sister, ny brother N cholas is here.

The ot her two trustees of the property are -- don't --
don't live in Washington and couldn't -- couldn't be
present .

My concern is to be sure that you all --
that the Board understands that at tennis court is
just as nuch a matter of concern under Section 223 as
anybody el se's backyard, the Stettinius pool and so
forth.

The -- in the case of our property, the
tennis court is a particularly valuable part of the
property. It's the reason we own the property.

In 1939, ny not her persuaded ny father to
cone to look at it. He woul dn't even | ook at the
house, but he did wal k off the space in the backyard,
agreed that a tennis court would go in there and
agreed with nmy nother who at that point had two
children that the great big house, the third floor
could be rented. It was all right. She could buy it.
She had three nore children and the third floor got
very busy.

So did the tennis court. It was an
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extension of our famly life. It's where ny parents
taught us all to play tennis. 1It's where we brought
our friends to play tennis. It's where ny parents

brought the charities that they cared about to stage
fund raising benefits and those were the Community
Council for the Aging, |I'm sorry, Community Counci
for the Honeless, the Arts for the Aging, Fillnore
Arts Center, and the Alliance Francai se anong ot hers.

That was a court where our -- one of our
extended famly nmenbers taught kids from the
Metropolitan Police Boys and Grls Cub which is
around the corner from our house to play tennis for
several years.

For thirty years, it was an extension of
my father's professional life as well. It's where he
brought -- he was a reporter and the managi ng editor

of The Washi ngton Post which is not why that cartoon

got in yesterday. W have a | ong reach, but we don't

have that kind of clout. The -- he brought his
sources, his colleagues. It was a norale builder. It
was very inportant on -- on all kinds of fronts and it
still it.

He died in 1983. My nother ten years
| ater began to feel fragile which it turned out she

really wasn't, but she decided that to keep the
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property in the famly was -- nuch the best way to go
was to keep it -- to put it in trust for the five of
us so that we woul d have the |l atitude, the possibility
of continuingtoow it as a rental property or buying
each other out. Unfortunately, none of us has won the
|ottery and that option isn't really a real one.

And when she died in January of this year
and we put her ashes with ny father's by the tree by
the side of the tennis court, we all faced the reality
that we really had to sell the house.

And at about the sane tine that Joe who
was bei ng very hel pful as a nei ghbor, those vines are
i nportant, he's hel ped put the tennis court in shape.
He and Reg returned the balls that fall into the pool
or let us go into their side yard to retrieve them
At about the sane tinme that he approached us on the
i ssue of the special exception, we were trying to set
up a way to put the house on the narket.

It went on the market and it sold very,
very qui ckly to our considerable surprise. It soldto
exactly the kind of people we wanted to sell it to.
Anot her fam ly. They happened, in fact, tolive three
bl ocks down the street and they bought it because
they're tennis players. That's kind of a |uxury.

They pulled out of the contract at sone
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cost to thenselves, and if the Board would like, we
can certainly produce the docunentation of that
transacti on, because they becane aware of the plans

and the request for the special exception

W want to sell it toa famly. W think
it's still possible. W have been told -- rather our
-- at least our brokers have been told they got an
opinion froman attorney, | think he may know him
Wayne Qui nn.

M5. G ORDANO M. Quinn

MR. FRIENDLY: The lot is so big, it could
be broken up into a -- into tw -- at |east two,

perhaps three nore | ots and devel oped. W don't want

to see that happen. W want to use -- we want to find
a famly, we believe we can again, that will use the
property as we have and use it, | stress, the whole

property, who will enjoy it thensel ves as we have and
who' || preserve the court and the yard as open space
as we have for the benefit of thenselves, their
friends, our neighbors and the entire Georgetown
comunity.

Thank you.

M5. G ORDANO Qur next witness is Lucinda

Friendly and Lucinda has done sone study of the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

242

i npacts on the tennis court particularly with rel ated
-- with relation to the shadows, light and air on the
tennis court and the drainage of the tennis court.

M5. FRIENDLY MJRPHY: Thank you for
listening to our concerns. | amthe third of the five
gener ati ons who have been under the roof of that house
and I've lived in D.C. nost of ny |life and been active
in D.C. affairs, the six-school conplex, the public
school s right near by.

And | spent the first 20 years as a
| andscape -- a | andscape designer and |'ve done |lots

of designs around Georgetown and have sone sense of

light, water, air and so forth. | just bring that as
some sort of a credential. | did that for 20 years.
And, however, the last 20 years | have

been an artist and | work in the building. There are
t he three accessory buil dings. The one closest to the
Stettinius property is a two-car garage which | have
appropriated hal f of nostly for storage of paintings.
It doesn't have anything else in it, but racks and
pai nti ngs.

The next building was originally a
carriage house and that's where | have been worKking
for 20 years and the next building, it was a stable

whi ch ny parents converted to staff quarters | think
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in'79 with all the permits required. It is a |egal
dwel I'i ng. | just wanted to bring that up and,
therefore, the court is closed in on the south side.

| have been working in that studio for 20
years and |'ve seen it rain and | see what happens on
the tennis court with regard to light and air and
basically, | have -- 1 have really four -- four
concerns which I'll address very, very briefly. Some
of them have al ready been rai sed.

The main thing to know -- one of the main

things to knowis the court is nade of clay. It is a
red clay court with a hard true finish. 1It's a kind
of a gray gravel. |It's one of the few soft courts if
you want to call it that and the reason it's soft when
it rains, youcan't walk on it or play on it until it
dries. It's very inportant it be able to dry if
you're going to use it. You can't -- literally can't
wal k on it rmuch less play on it. So, ny concern is
with the light and the air and the water very
definitely.

It woul d al so be very hard for us to pl ant
anyt hing on our side because it's clay and when it's
wet, it's really wet and when it's not, things don't
grow terribly well in clay. So, the idea of being

able to grow vines up their house is not necessarily
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areality.

Al nost 80 percent of our land drains in
the direction of the Stettinius property as -- and
their property and the Gabriel's all drain to the east
t owar ds Avon. So, the water which does not sink into
the water tabl e on our property and not all of it does
when it rains heavily, maybe a quarter of the court
m ght have standing water on it in the heavy
t hunderstornms in the sutmertime and that water drains
to the east side of the court, the Stettinius side and
to the south corner of that area there where we have
a -- adry well and a drain.

But, even with that, there -- it takes a
long tinme sonetines after arainstormfor the water to
di ssipate fromthe court. A lot of it sits against a
little tiny retaining wall on which that fence is
placed and it sits there for quite some tine, goes
down into the water table because is a ten-foot gap
between the edge of the court and the existing
bui | di ng.

| * mconcerned that the construction of the
foundations right on the property |ine even though
guess the wall will not be centered on the property
line, I think M. Horsey told nme he'll put it right on

-- he'll do the footings, but not center the wall.
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He'll put it right against the -- those footings,
t hose foundations will prevent that water which has
now got a way to go down and sone tine before it
encounters the existing foundations, that will not be
an option. So, | worry about the foundations. That's

one of my concerns.

The other one is that when -- and you can
see -- | think you can -- if you -- you have this
background document and if you | ook, you can -- when

you see this. This is the fence we're tal king about.
This is the -- the garage, ny studio which was a
carriage house and the other building is out of the
picture in that. You can barely see this little
retaining wall in that photograph on page one.

It'stiny. It's three inches high. It --
it only -- | mean we don't get water higher than that,
but we can have water standing there and so, |I'm
concer ned about the foundations.

In addition, |I'm concerned about the --
t he next page, if you go to page two, my brother got
up and took sone photos early in the norning and you
can see it. W're close to the -- to the equinox
right now. So, this sort of gives you a rough i dea of
the sunlight, but you can see how the shadow is now

and how it wll be. So, it'll be considerably --
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several hours nore before the sunlight will hit that
nost danp area of the tennis court. The court that --
the part that npbst needs to have light.

I n addition by closing off the connection
bet ween the house and the garage, the -- the wnd
which in the sunmertinme is prevailing southeast wll
be entirely cutoff. So, that w nd which helps us
after thunderstornms and things like that will not be
avai lable to dry that area of the court.

So, we'll have the foundations and no --
|l ess wind and | ess Iight making it harder to have that
area dry.

Addi tionally, one concern | have, |'mnot
quite clear on, isif thewall is sitting right onthe

property |ine, what happens to the rai nwater comn ng

off these new -- the new roof? WII there be a
gutter? WIIl it project over our |and?

| am also concerned that it -- and how
will they maintainit andif thereis agutter, |I know

tennis balls get stuck in gutters and even downspouts
because | quite frequently clinb fence. |In -- on page
three, you can see the garage and | quite often have
to clinb this fence to take the tennis balls out of
the gutter or the downspouts there because they stick.

Now, that possibly -- | just don't -- I'm
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not quite clear fromthe plans what -- how that water
will be dealt with, but |I feel that the -- that we
will lose -- | don't -- | can't really guess how nany

days a year or how nmuch time, but | definitely think
t hat our enjoyment and use of the tennis court will be
i npacted for sure by this construction and so, | hope
you will take that in -- those concerns into your
del i berati ons.

Thank you so rmnuch.

CHAI RPERSON CGRI FFI'S:  Thank you very much.

M5. d ORDANC Qur last witness is M.
G oss.

MR GROSS: Af ternoon, Menbers of the
Board. |'m Nathan W Goss for the record.

First, I'd like to point out that in the
northern part of Georgetown there is a substantial R-
1-B District outlined in yellow on this nap. | t
extends over alnmpst to 25th Street on the east. It
i ncl udes the subject area.

You can see the difference in density of
developnment in the R-3 townhouse section of the
nei ghbor hood conpared with the intent of the single-
fam |y nei ghborhood in the R 1-B.

O course, being an historic area, there

are indeed sone non-conforming structures, but the
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intent of the RR1-B District relating to the side yard
provi si ons before us today is an ei ght-foot side yard
besi de a detached house. In effect, creating a 16-
f oot open space domai n between two detached houses.

Even in the R-3 and R-4 zones, a detached
house still requires the two eight-foot side yards.
So, the zoning regulations are quite strong in this
i ntent.

The proposed addition inposes very
substantial end to the entirety of this side yard in
the rel evant area. The two-story addition is 29 feet
| ong and the one-story addition is 20 feet long. So,
you have the entirety of a ten foot seven inch
exi sting side yard conpletely built on for alength of
49 feet.

This connects with an existing 20-foot
garage for a total distance of 69 feet occupying the
side yard setback area and we believe that's directly
contrary to the intent of the zoning regul ati ons and
you see it graphically in the isonetric, two and hal f
story and the one story.

Until today, it was our understandi ng t hat
the -- the existing ivy colored -- covered fence would
come down, but you can see the contrast. You have an

exi sting vine-covered fence. Behind it is a ten foot
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seven foot side yard and then -- and then you have a
sheer wall even if it's covered with a fence sonehow
and I'mnot sure how feasible that woul d be.

This is quite an i nposition aesthetically
and | would submit fromthe backyard, it's -- it's an
encroachnment visually.

As to windows, | would note that part of
the intent of the zoning regulations is those wi ndows
are suppose to be eight feet away. These existing
wi ndows are ten foot seven inches away and so, the
nunber of w ndows may remain about the same, but
there's quite a difference when they're on the
property |ine.

| would also conment that if this were a
fence, it's maxi mum hei ght woul d be ei ght feet under
the building code. Wher eas, here we have
substantially nore hei ght obviously.

Al so regar di ng di st ance from the
Friendly's house, | would say that in nost side yard
vari ance cases what happens i s you have a rear edition
on a house that cones back to about the sane depth --
dept h as the adjacent house, but then they want to go
off to the side and they have side wi ndows going into
t he neighbor's yard and | think nore often than not,

it's privacy of the use of the yard rather than --
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rather than windows -- |ooking at w ndows in the
adj acent house that's at issue in the side yard
vari ance cases.

| want to read a comment and testinony
made by the O fice of Planning when Section 223 was
adopted. "Homeowners, architects and buil ders should
ook first to a matter-of-right addition and only
apply for special exception relief if there case has
significant need and nerit."

| would add that the Board of Zoning
Adj ustnent which referred this issue to the Zoning
Comm ssi on suggested that a case should be made kind
of showing that you can't really do a reasonable
addition without this special exception. It's not
suppose to be just virtually a matter of right.

And in the instant case, we have 24
percent | ot occupancy and one would think that with
all this rear yard to work with sonething nmatter of
right could be done. Pretty obviously you have a
si npl e back porch with a roof held up by four posts.
That could be renoved and a substantial addition be
built there, two or three stories possibly including
a porch on the ground | evel without putting all this
mass into the side yard setback area

And based on all these considerations, we
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woul d request denial of the application.

MR.  FRI ENDLY: Clarifying point, M.
Hor sey. M. Horsey nentioned our -- our discussion
wi th Joe and -- you know, about the wi ndows. That was
in May and ny understanding, it could have been wong,
was that because it was to be a wall on the property
line, the technology to be used would be firebrick
whi ch is opaque. | understand that technology has
advanced. The wi ndows can be made so that you can see
t hrough them Thank you.

M5. G ORDANG  Thank you. Any questions
fromthe Board?

VI CE CHAI RPERSON M LLER: Ckay. | have a
coupl e.

M. Goss, | just wonder if you can
perhaps el aborate a little bit nore on your statenent
that this is clearly contrary to the intent of the
zoning regulations and |I think you mean on top of --
of a finding of, you know, whether |ight and air or
privacy are inpacted that this -- this particular
situation is beyond that. A violation of the intent
of the zoning regul ati ons.

MR. GROSS: Yes, indeed, Ms. Mller. MW
point is that the intent of the zoning regul ations

prefers matter-of-right devel opnent. Then -- then a
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degree of relief is an exception, but it is an
exception and then you have the variance and when t he
Board recommended this Section 223 and the Zoning
Comm ssion adopted it, | don't think they neant for it
to be virtually a matter of right. There's still the
general concept inthe R 1 zones of an ei ght-foot side
yard on -- on both properties.

VI CE CHAI RPERSON M LLER:  Thank you and
Ms. Friendly, | -- | -- I'm still a little bit
confused about this fence with the vine. Wuether it's
-- it's -- it's staying where it is or whether it
woul d have to be noved onto the clay of your -- of the
tennis courts.

MS. FRIENDLY MURPHY: At the npnent, the

-- it's -- the fence pictured, it sits on a little
tiny retaining wall. 1It's sone cinder block and we
put a little extra brick on it. | don't even know

that it's cenented in and that fence sits on that wall
on our property and we'd prefer not to have the fence
removed. | do use it to clinb up and get tennis
balls, but I"mnot sure if this permt is granted what
we would do. | nean there wouldn't be a | ot of point
havi ng a kitchen wi ndow that slans right up agai nst a
fence that is conpletely covered with ivy. Wy put

t he wi ndow i n?
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| -- 1 don't know whether once -- if the
bui | di ng were constructed and a new owner bought the
property, they're certainly welcone to take down the
fence. It is on our property and ordinarily, we would
not want to take -- take the fence down. It has its
uses. We had vines growing on it. They weren't as
dense as this and | don't know where the roots cane
from but there's a beautiful porcelain berry vine
t hat al ways ran up every sumrer and ran across the top
of the fence and | think that vine is still there
despite the ivy, but it's sort of buried in it and |
don't where the roots of that are. They're certainly
not obvi ous on our side.

VI CE CHAI RPERSON M LLER:  And | al so j ust
want to just clarify that the testinony of both -- of
you, M. and -- both M. and Ms. Friendly, that --
that -- that the use and enjoynent woul d be inpacted
by nunber one, privacy. Nunmber two, there would be
nore shadows so that the conditions wouldn't be as
confortable to play tennis in and --

M5. FRIENDLY MJRPHY: It's not even so
much a question of confort. It's a question of
whet her we could even play. My -- ny fear is that the
added wat er unabl e to drain out to the east woul d keep

the -- because its clay, it'll sit there and
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conceivably, it could -- could be a problem for the
edition because that water's going to be sitting
agai nst those foundations sonetinmes for days down
underneath, but | don't know. | just -- ny concernis
that -- that we would literally not be able to use the

court because it would be too wet because of the | oss

of light and air and the foundations and possibly
overflow fromthe gutters. But, | don't understand
the gutters. So, | can't really --

MR. FRIENDLY: It just isn't the tennis
court water. The water -- the rain water that |ands
on the court is nost of the water that goes across the
court, but sone of the water that goes across the
court cones from el sewhere on the property. The
problemis it builds in that southeast corner. That's
exactly where the new shadows would fall and exactly
where the air woul d be bl ocked.

M5. FRI ENDLY MURPHY: Mbst of the property

VI CE CHAI RPERSON M LLER: It buil ds up now
or the --

MS. FRIENDLY MJURPHY: It -- even nowthere
is some, but because there is light and air and the
possibility of the water going into the water table,

it drains usually relatively fast. | nean spring and
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fall -- or spring, we have to wait until it dries. In
the fall, we usual ly play soneti nes Decenber, even t he
first of January, but then the spring nonths, we have
to wait for it dry. We put it in shape. Every year
you have to work on it and get it back in shape and
then as soon as it's dry, we start to play.

What |'m concerned about is both the
spring drying will be much delayed and the sumer
which is our prime tine we love to play, those
t hunderstorms which are so heavy, the water, as ny
brot her points out, comes across a good deal of the
property and sonetines cones -- we have a retaining
wall this -- where the -- where you can't really see,
but this is a probably three-foot retaining wall on
t he west side, but sonetines | have wat ched water cone
pouri ng out the underneath of that wall in the heavy
rainstorms and go -- travel across the court to the
Stettinius side and sit there. Sone of it goes into
t he drain.

The drain has -- in -- in -- the nei ghbor
before, a lovely gentleman, was having problenms with
wat er stand -- the water fromour property, the tennis
court and so forth standi ng agai nst his footings which
were -- which are now ten feet seven inches away and

he asked if we could do sonething about it and we
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wor ked together and put the drain which drained out
t hrough that property and he had no further probl ens.

So, | don't know where that water's going
to go. It's -- if there aren't drains there, it's
going to sit against those foundations and there's
nothing we can do about it. W can't change the
drai nage of the entire property or even of the tennis
court.

VI CE CHAI RPERSON M LLER:  Thank you

(Whereupon, at 5:02 p.m the evening

sessi on began.)
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E-V-E-NI-NG S-E-S-S1-ON
5:02 p.m

CHAI RPERSON GRIFFI'S:  You nentioned the
ivy growing on the fence. How high is the highest
poi nt of the fence? Do you know?

MS. FRIENDLY MURPHY: It | ooks about ten
feet. It's the height of that garage which | think is
a ten-foot garage.

CHAI RPERSON GRIFFI'S:  So, it steps up to
a higher -- higher height?

MS. FRIENDLY MJURPHY: No, it's consistent
all the way. That's their trees. Those are trees
that the Stettinius have planted that are the higher
ones.

CHAI RPERSON GRI FFI S: So, there's sone
trees in the --

MS. FRIENDLY MURPHY: Those are trees.
They planted lots of trees and have beautiful
screening for the swi mm ng pool and al so t he dust that
woul d be com ng. You know, if sonebody plays, it's --
when it's dry, it's alittle dusty. So, those trees
protect their pool and backyard and side yard from--

CHAI RPERSON GRI FFI'S:  Ckay.
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M5. FRIENDLY MJURPHY: -- everything.

CHAI RPERSON GRI FFI'S: Now, |'mnot sure
understand this, but briefly, there's the water that's
fl owi ng now. You said that there' s the retaining wall
that's there. It's about three inches high off of the
court and the water never raises above that |evel and
that's where it sits.

M5. FRIENDLY MJRPHY: Correct. On the
ot her side it drops.

CHAI RPERSON GRI FFI'S: So, when you put a
buil ding there --

M5. FRIENDLY MURPHY:  Pardon.

CHAI RPERSON GRIFFIS:  If you put a wall
t here, what would be the different condition?

M5. FRIENDLY MURPHY: If you put a wall

there, it has to have footings. This is alittle --

alittle wall. | doubt that it goes down nore than a
foot, maybe two. | don't know what that fence sits
on. 1've never dug it up.

On the Stettinius side, there is nore of
a drop.

CHAI RPERSON GRI FFI'S:  Expl ain the drain.
There's a drain there.

M5. FRIENDLY MJRPHY: Yes, there --

current, thereis adraininthis corner. 1f you |look
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on page -- it's kind of messy because we're trying to
work on it and nake it even better. Page three. 1In
that corner were the garage neets that ivy-covered
fence, there is a drain there. So, there -- this --
the -- this -- and you can see the little -- it's the
-- the height of a brick, that retaining wall on our
si de. It drops down a foot -- 18 inches on the
Stettinius side. So, it's not much of a retaining
wall. But, it keeps the clay and the court in and --
and -- but, we have a drain that -- in that corner,
but it just takes tine and it --

CHAI RPERSON Rl FFI S: I'"'m trying to
under stand what -- what -- what the different -- what
t he i npact would be. How would the condition change?
Whet her - -

M5. FRI ENDLY MJRPHY: | nstead of having
this nuch of a footing, you would have whatever.
nmean | presunme if they're going to build a two-story
wall, that you're going to have sone pretty good
foundations right there agai nst the property |ine that
the water will have to run down. | nstead of just
being able to go down and through gradually, it wll
be held against that foundation wall | presune. I
don't know how deep the foundati ons have to go, but

presune they're going to be a lot -- one, they're
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going to be a lot closer and two, | presunme they're
going to be a lot nore solid and a | ot deeper.

CHAI RPERSON GRI FFI'S:  Okay.

M5. FRIENDLY MURPHY: Making it nore
difficult for the water to flow in the direction it
wants to flow, i.e., east.

CHAI RPERSON GRI FFI'S:  Okay.

M5. d ORDANO Are there any other
guestions fromthe Board?

MEMBER MANN: Yes, M. Friendly, you said
that the tennis court was particularly val uabl e, but
it was unclear to me at the conclusion of your
testi mony whet her or not that value is econom c val ue
or sentinmental val ue.

MR FRIENDLY: | thinkit's --it's -- the
court itself -- the court itself is -- is --

MEMBER MANN: You -- you said that -- you
said the tennis court was particularly val uabl e.

MR. FRIENDLY: As a -- as -- as sonething
that nmakes the property itself unique and sonething
that has a history. But, it's the unigqueness and as
-- since we are now obliged to try and sell the
property, it's an -- a very significant asset unless
we decided to sell it to a devel oper whom -- and |

don't think anybody in the nei ghborhood or anybody in
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t he community and certainly nobody inour fam |y wants
that to happen.

VEMBER MANN: Regardi ng those sort of
aspirations for a buyer, are you going to place or
have you pl aced any sort of covenant or restriction --

MR. FRIENDLY: I'msorry. |'mnore than
alittle deaf.

MEMBER MANN: In -- in regard to the
aspirations that you have for a particul ar buyer --

MR FRIENDLY: Um hum

MEMBER MANN: -- have you pl aced any sorts
of covenants or restrictions to insure that there's no
subdi vi sion of the property or that --

MR, FRIENDLY: No.

VEVMBER MANN: -- nothing of that sort
happens.

And I'm not certain who can answer this
one, but why was your initial support of this project
wi t hdr awn?

MR. FRIENDLY: Wy was it w thdrawn?

MEMBER MANN:  Yes.

MR FRI ENDLY: Because -- because the sale
-- the collapse of the sale to the perfect buyer
frankly at a price that was |lower than we had

initially asked because they were the perfect buyer.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

262

Fel | through when they becane aware of the plans and
said |'d be happy to provide the | awers' letters that
use the terns of Section 223 about the privacy of use

or enjoynment is the reason we are voiding the

contract .

MEMBER MANN:  Thank you.

VI CE CHAI RPERSON M LLER | just want to
ask a followup question to that. | nmean based on

your experience with that one purchase at |east --

MR. FRIENDLY: Again, I'mreally sorry.

VI CE CHAI RPERSON M LLER: "' m sorry. I
want to follow up on M. Mann's --

MR, FRIENDLY: Yes.

VI CE CHAI RPERSON M LLER: -- questions
about the value of the tennis court.

MR FRIENDLY: Um hum

VI CE CHAI RPERSON M LLER: From what |
heard you say, | think that anyone who was i nterested
i n buyi ng your property as a whol e woul d be i nterested
init in large part because of the tennis court and
that if -- correct nme if |I'm wong because this is
what | -- | -- | thought you were saying and that,
therefore, if the tennis court was inpacted so that a
lot of time it wouldn't be able to be used because of

the water or lack of drying, privacy, et cetera, the
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val ue of the property as a whol e woul d be di nm ni shed.

MR. FRIENDLY: | don't mean to be flip
but if Averill Harriman were alive or Joe Fow er both
of whom were croquet fiends wanted the property,
they'd probably turn the tennis court into a croquet
court. They wouldn't want it wet either.

The -- it is a -- a space, an enornous in
CGeorgetown al nost uni que open space. There's one
other property called Evermay which is now a
foundation. There's one on -- just off Reservoir Road
that's shared by two properties. No other clay courts
that | know of in Georgetown. Finally, they've put
sone at -- at Hains Point.

It's not just that it's a tennis court.
It's a clay court for people with knees that are not
as good as M. Etherly's. Clay is areally inportant
surface and I -- 1'm67 and | still try and play once
a day and | even run around. | couldn't do that on a
hard court, but it's -- the -- the court is a -- the
property is -- is -- is special, but one of the -- the
t hing that nakes the property so special is -- three-
gquarters of it is the court.

VI CE CHAI RPERSON M LLER: Ri ght . Thank
you.

MR. FRIENDLY: Two-thirds/three-quarters.
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MEMBER ETHERLY: Well, if I could just --
j ust one -- one question and -- and this m ght perhaps
be directed to M. Goss or -- or if either of the

Friendlys would like to respond to it or even M.
G or dano.

But, what's to say that you don't
necessarily sinply just have a drainage issue? One
that isn't necessarily going to be exacerbated or --
or aneliorated in any extent by the -- by any
construction on the adjacent property. Wat's to say
you're just sinply dealing with an environmental
condition that is just part and parcel of the property
t hat you have?

And |'mopen to -- to --

M5. GORDANO Right. It's -- it's a --

MEMBER ETHERLY: -- you know, being --

M5. d ORDANO -- it's a light and air
i ssue as well. The light and the air affect the

drying of the tennis court regardless of what the
dr ai nage i s. | nmean clay is not going to drain
qui ckly.

MEMBER ETHERLY: Correct.

M5. G ORDANG  But, | think, you know, |
think that anybody l|ooking at this situation would

rat her not have a house right on a property line, you
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know, adjacent to you. | mean that's the whol e point
of a side yard. | nean |l -- | just think it's a very
obvi ous thing regardl ess of the uni que aspects of the
clay court and all. It obviously inpacts this
property.

If you were looking to purchase this

property or you've lived on this site, | nean how
woul d you feel about it? | mean the -- the other
nei ghbors aren't abutting this newaddition. It's --
it's--tome, it's--it's--it's just self-evident.

MEMBER ETHERLY: Ckay. Thank vyou.

Appreciate it.

M5. GORDANO. And | -- | just want to add
to that that it's not an issue of beggaring ny
nei ghbors or, you know, suggesting that the nei ghbors
shoul dn't have as large a house as they want, but
there -- there appears to be anple room on this
property for an addition wi thout encroachi ng upon the
abutting property.

CHAI RPERSON GRIFFIS: M. Goss, just to

follow up on your question, | think it raises sone
interest in the Board and that is the -- the question
of -- the intent of the zoning regulations is to nove

t he property owner to add or build in conpliance with

the regulations. | don't think anyone would refute
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that in terms of that's why we have regul ati ons.

However, we do have the relief val ves and
it cones in special exceptions and vari ances.

You made t he conment t hough, however, t hat
one should pursue the matter of right first prior to
nmoving and certainly, in the rear of this structure,
it would be easy enough to do. Here we have just a
covered porch

Are you aware of what's on the second
floor of this house?

MR. GRCSS: No, I'mnot getting into room
| ayouts or what the architect would have to do.

CHAI RPERSON GRI FFI'S: COkay. And -- and
thisis -- 1 just want to go because nor aml| and nor
am | perhaps able to assess this, but conceivably
there are bedroons on that floor. Can you just
el ongate that house and facilitate the utilization of
what they're proposing to do in terns of -- in terns
of the new space that's provided?

My point being is -- is what they're --
what they're proposing in their massing of the one-
story and two structure, is that anal ogous to just
putting an addition on the rear of the structure or is
there sonme use and spacial relation to the house

itself?
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MR. GROSS: My point is that very often an

architect designing an addition will first show the
homeowner three conceptual alternatives and before
going to details and very often these m ght involve
rearrangi ng uses within the existing house, conbining
a coupl e of roons and do sonet hing that m ght be -- if
you did option A, that particular function m ght be in
the addition. If you did option B and it's at the
rear, maybe the functions change and use the interior
in different ways and obviously, they're -- they're
i ssues of connecting with certain roons and access
poi nts and stairways and |'m obviously not qualified
to do it, but -- but --

CHAI RPERSON GRI FFI'S:  Okay.

MR, CGRCSS: -- design -- is setting a
direction here and we're just saying that they should
| ook at that first.

CHAI RPERSON GRI FFI'S:  Well, and -- and |
think that's an inportant clarification. Neither you
nor | as | understand what you're saying understand
the interiors or the layouts of this, but what you're
sayi ng, your assessing is certainly we'd hope if not
-- you would -- | guess if |'m understanding you
correctly, you're asserting that options should have

been pursued if they were not. |Is that correct?
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MR GROSS: That is correct.

CHAI RPERSON GRI FFI'S:  Okay. M. Ml ler

VI CE CHAI RPERSON M LLER: Yes, | just have
one nore followup for M. Gross. Because |I've | ooked
at the regulations on the special exception and the
| egislative history and -- and |'ve seen the comments
of Ofice of Planning or -- or why the Board asked for
these regulations to being with and I think it nakes
sense, you know, to | ook at whether or not they could
have done an addition that didn't encroach on the
property.

But, | didn't see that that -- it didn't
make it into the regulation per se and -- and | don't
know whet her you have a comment as to why we can --
can interpret the -- the -- the intent of the
regul ation that way when it didn't make it into the
regul ation itself.

MR GROSS: Well, | think it's just the
di fference between the word matter of right and the
word exception. | nean nmatter of right is what you
can do by just applying for a building permt and
exception is sonmething that m ght be a good thing or
it mght not be good thing. So, you have a public
hearing to deci de whether it is.

So, | nean | think the preference is
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al ways matter of right.

VI CE CHAI RPERSON M LLER  Thank you.

M5. d ORDANO If I can just add onto
that, | think matter of right assunes that the -- the
standards that we have in the city for inpacting
adj acent properties are nmet and an exception requires
a review of that. That's the whole point of the
exception.

CHAI RPERSON GRIFFIS: M. Goss said we
don't make it easy. In fact, we turned off the air
condi ti oni ng.

M5. G ORDANO | noticed that.

CHAI RPERSON GRI FFI S: Ckay. Any ot her
guestions fromthe Board? Very well. Cross.

MR. HORSEY: | do.

CHAI RPERSON GRI FFI' S:  Coupl e of questi ons.
Good. Wiy don't we get you a confortable chair next
to a mcrophone up there?

MR. HORSEY: Just a -- a couple of
guesti ons. Quterbridge Horsey for the applicant.
About the drai nage.

| can address you, Al fred.

Isn't it true that in the initial
agreenent with Joe and Reg that -- where you initially

gave your support which you withdrewas is, of course,
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your right, that you -- that they agreed to accept and
-- and inprove at their own expense the drai nage for

the tennis court?

MR FRIENDLY: | don't what they --

MR. HORSEY: Isn't that --

MR. FRIENDLY: -- -- | don't what they --
MR. HORSEY: Wuld youlikenetoreadit?

MR. FRI ENDLY: | have -- | have their

letter, but I don't have anyt hi ng bi ndi ng, M. Horsey,

fromthem Any -- we talked about it. Drainage was
then a very significant matter. | thought we were on
t he same --

MR. HORSEY: well, what do you nean
bi ndi ng? Let me ask you. Was it part of the

agreenent? And we can ask corporation counsel --

MR. FRIENDLY: W don't have an agreenent,

sir

MR. HORSEY: Ch, okay. You don't have an
agr eement . So, you're saying now that you never
agreed to support them | thought you said --

MR FRIENDLY: | don't have that --

M5. FRI ENDLY MURPHY: My brother i s one of
five trustees.

MR FRI ENDLY: No. No, it's not that

Luci nda.
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MS. FRIENDLY MJURPHY: Ch, all right.

MR FRIENDLY: But, | nean --

MS. FRIENDLY MURPHY: We don't have an
agreement anyway.

MR. FRIENDLY: By agreenent, do you mean
an informal agreement? It certainly was. As --

MR. HORSEY: | have a signed letter to the

ANC. | have a signed letter fromyou.
M5. d ORDANO | don't -- | don't --
personally don't think this is appropriate. | nean |

think he's clearly badgering M. Friendly.

MR. HORSEY: Well, all right.

CHAI RPERSON GRI FFI'S:  What we're going to
do is just sinple questions on cross and sinple
answers.

MR. HORSEY: Ckay.

CHAI RPERSON GRI FFI S: If they can be
constantly yes or no, that's appropriate and | think
| understand your -- your -- your question and that is
was there or is there an agreenent that the applicant
would take care of the drainage during the
construction of their addition?

MR. HORSEY: And -- and in perpetuity.

MR FRIENDLY: There was a letter which

I'd be glad to subnmit for the record from the
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applicant. | think you m ght have it in the record.
From the applicant to us on May 26th. Very -- very
clearly spelling out exactly what M. Horsey i s asking
about .

The response to that Iletter was our
statenent of the assent to the ANC and the dd
Geor get own Board. It did not incorporate specific
reference to -- tothe letter of May 26th. It tal ked
about drai nage. It talked in general terns and it
tal ked about the wi ndows in general terns, too.

But, then there was a letter -- there was
to have been a letter of indemification which we
haven't yet received.

CHAI RPERSON GRI FFI S: Under st ood. It's
out there. |It's not agreed upon. Next question.

MR. HORSEY: Well, the -- the real point
of ny questionis that -- is aren't you in the process
of nowinstalling a drain to take care of the drai nage
and taking it into the street?

MR, FRI ENDLY: It will -- it wll take
care of the drainage of the property as it now exists
with the light and air that comes onto it and w t hout
any bl ockage of -- of the drainage that now exi sts.

MR. HORSEY: So, | take your answer to be

yes.
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M5. G ORDANG He already stated --

MR. HORSEY: Thank you.

M5. FRIENDLY MJRPHY: He showed the
picture with the -- the digging.

MR. HORSEY: That's the only -- that's the
only question | have.

CHAI RPERSON GRI FFI S: Very good. Any
redirect?

M5. G ORDANO.  No.

CHAI RPERSON CGRI FFI S: Good. Very wel | .
Thank you all very nuch

M5. G ORDANO  Thank you.

CHAI RPERSON GRI FFI'S: W do appreciate it

and t hank you for being patient and being with us nost

of the day.

Let's nove ahead then for any --

MR. FRIENDLY: Onh --

CHAI RPERSON GRI FFI'S:  Yes, sir.

MR. FRIENDLY: Ckay. Sorry. Thank you
very much

CHAI RPERSON GRI FFI'S: Okay. Let's go to
guestions fromthe Board. First and follow ups after
that testinony and then are you presenting rebuttal
testinmony or going right to concl usions?

MR. HORSEY: |'"'m presenting rebuttal
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testinmony to sone of the things they said.

CHAI RPERSON GRI FFI S: Excel | ent. Why
don't we go ahead with that then.

MR HORSEY: | think first we shoul d deal
with the issue of the drainage. Ms. Friendly's
testinmony focused in |large part on that. | think --
it's nmy understandi ng that the drainage of the tennis
court is the responsibility of the owners and that

t hey are undertaking to satisfy that responsibility on

their own at their own expense. So, | -- | don't see
t hat has rmuch bearing on our -- on our application.
The fence is ten feet high. | neasured it

nmyself and it is our proposal that the existing fence
istoremin and basically will conceal our one-story
addition which is about ten feet high. So, the only
thing sticking above it wll be the two-story
addi ti on.

The very nice vine that M. Friendly
al luded is a porcelain berry vine that comes fromthe
Stettinius property as well.

The ANC sai d and made a poi nt of remarking
when the i ssue of growing plants on the tennis court,
that given the size of the court and the size of the
property, they thought that the owners of the tennis

court should be able to find a way to grow vines on
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t heir own property and not rely on their nei ghbors for

ivy to cover the fence.

The issues of the foundation can be
addressed. W -- we have engi neers and hydrol ogi sts
so that we can deal successfully with the i ssue of the
foundati on and keep the existing fence in place.

Accordingto M. Stettinius, the -- the --
this issue of the -- the inpact on the height of the
two-story addition affecting the -- not allow ng the
court to dry out, a sinply solution mght be to water
it less. Apparently, it gets watered every norning.
That -- that would be nmy -- ny offer to that, a
sol uti on.

According to M. Stettinius, the wnd
bl ows fromthe southwest and not fromthe southeast.
So, in theory, our addition would not affect the air

movenent over the tennis court.

|, too -- I'll junmp inthe -- junp in the
-- junp in the ganme here. |I'man avid tennis player.
| watch the U S. Open. | saw |lots of people playing
in sun. | saw people playing in shade and | saw

peopl e playing in both.
| don't think that additional shade on t he

tennis court adversely inpacts the ability of sonmeone
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to enjoy playing tennis. Sonebody nentioned to be
able to hit a ball against the wall. That's a --
that's an added attraction. | think the Stettinius

m ght be agreeable to that.

And finally, the -- the issue of privacy
with respect to the tennis court, | -- | think we can
deal with that if we haven't dealt with it enough. W
can elimnate all the w ndows.

As the Ofice of Planning pointed out in
their report, they -- we have already effectively
reduced -- increased the privacy on the tennis court
by reducing the net nunber of w ndows that currently
overlook it. | -- 1 think we're -- we're adhering to
that part of the -- of the standard.

And that's -- that's all | have to say in
terms of rebuttal.

CHAI RPERSON GRI FFI S: Have you detail ed
this out to know what foundation it is going to be?

MR. HORSEY: No, we have not gotten that

far.

CHAI RPERSON GRI FFI'S:  Okay.

MR.  HORSEY: W have conceptual --
actually, | do have one rebuttal issue which has to do

with the matter of right.

VWiile -- while we -- while we haven't
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investigated in any significant way the drawi ngs, it's
pretty clear, first of all, that we have an unusua
site. W had nmentioned that -- we have an unusua
site. About 23 percent of our open space dogl egs down
to Avon Place. It's basically un-buil dable.

W have -- M. and Ms. Gabriel live right
now door. An addition to the back woul d obviously
impact themin a nmuch greater way that any inpact to
this house or the tennis court and simlarly, an
addition to the front would also inpact them and
possi bly the nei ghbors across the street in addition
to causi ng nore construction and possibly elimnating
t he use of the garage.

So, interns of pursuing nmatter of right,
as you said, the regulations don't require that.

And finally, I -- | would like to quote
t oo fromcase nunber 840 whi ch established t hese which
in the -- in the notes in that transcript that --
provided by the Ofice of Planning, it actually
specifically says and | quote "For exanple"” -- thisis
in regards to a side yard requirenent, whether it
shoul d be done by percentage or -- or not and it says
guote "For exanple, in an R-1 zoned district with an
ei ght-foot side yard requirenent, a devi ati on nay have

a sound basis at zero side yard depending on the
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character of the abutting lot."

So, it's clear that that was at |east
somnet hi ng t hat was contenpl ated and | woul d argue t hat
-- that thisis alegitinmte case where the next house
next door is 120 feet away.

So, that's the end of ny rebuttal. | do
have a cl osing statenent.

Do you have anynore questions?

VI CE CHAI RPERSON M LLER: What woul d you
say the sound basis here is?

MR HORSEY: |'msorry.

VI CE CHAI RPERSON M LLER: | thi nk you nade
reference to a statenent in the legislative history
about a sound basis for deviating fromthe ei ght-foot
si de yard.

MR. HORSEY: | would say that the fact
that the main house next door which | think is the
primary intent of the zoning regulations to -- to
provi de privacy is 120 feet away and t he i npact on the
tennis court on four players as we've di scussed here
is--1is, inny opinion, not great. | just don't see
what would -- how people would not be able to enjoy
the use of the tennis court to the full extent they do
now if it has a wall that's ten feet higher than --

t han what the fence is now. Especially when they have
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walls of simlar heights at the other end of the
tennis court where they've been playing for -- for

many years.

VI CE CHAI RPERSON M LLER:  And one ot her
thing cane up, a question about the gutters or
somet hi ng and how - -

MR. HORSEY: Yes, |I'msorry. Thank you

for raising that. The gutter we -- we can acconmodat e

that and -- and M. Stettinius tells me that the
tennis ball inthe gutters and el sewhere are currently
an issue and will continue to be an issue.

VI CE CHAI RPERSON M LLER:  No, | nean the
wat er .

MR. HORSEY: And -- and -- and -- pardon

VI CE CHAI RPERSON M LLER:  The water fl ow.

MR HORSEY: The water? Well, it's our
obligation to not have any of our drai nage go onto the
nei ghbor's property and we will fulfill that. W can
doit with in-board gutters. W can extend gutters to
the north and south of the two-story addition and
drain onto our own property.

VI CE CHAI RPERSON M LLER:  Thank you

MEMBER ETHERLY: M. Chair, if | can guess
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-- | just wanted to get sone clarification and -- and
with regard to the existing fence and the -- the snal
brick wall that we've heard sonme reference toin-- in
t he opposing party's testinony, what -- what is your
plan for -- for that -- that fence? First of all, is
that -- is that considered on the applicant's subject
property?

MR. HORSEY: There is a wall. The
guestion as seen fromM. Stettinius side -- there's
-- there's certainly concrete block or cinder block
here with -- with -- there. You know, |I'm not sure
what it's nade of. Get back down there, I'mgoing to
have to |l ook at it.

It is our intent to retain the existing.

If we have to incorporate that wall into our
structure, we'll do that. W want to nmaintain the
existing fence and I -- | don't have the structura
detail that will enable us to do that right now, but

" m confident that we can get it.

MEMBER ETHERLY: Thank you. Thank you

M. Chair.

VI CE CHAI RPERSON M LLER  Sorry. | just
want to clarify on this wall. How nany feet off your
property is it or onto their property is it? | mean

you're going to built to the property line if this

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

281

speci al exception approved and then is there going to
be any space between that and -- and this fence or no?

MR. HORSEY: In theory, not. If the Board
would like to grant us the allowance to create an
illegal court so that we can set our wall back so as
to better accommpdate that wall to give us that
flexibility, that mght -- which is, in fact, if we
pulled our wall -- our new wall an inch -- even an
inch off the property line, it would in theory be an
illegal court. So, we couldn't do that. W have to
either set back six feet or go right up to the
property |ine.

W feel confident we can go right up to
property line. The -- the -- fromny -- we haven't
had it conpletely surveyed, but fromny prelimnary
nmeasurenents, the fence posts are on the Friendly
property. The wall straddles the property line.

So, the fence can remain. The wall will
either be partially disassenbled and -- and sonehow
incorporated into new construction or incorporated
into new construction in its entirety so that the
fence can remain.

VI CE CHAl RPERSON M LLER. Okay. So -- so,
we don't -- the Board doesn't have to forward an

application for a variance from the court
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requi renents, but --

MR. HORSEY: Ckay. Well, that's --

VI CE CHAI RPERSON M LLER:  -- it -- what --
| just amjust follow ng up. How nmuch space woul d you
anticipate or do you think would -- yes, would you
seek?

MR. HORSEY: W're talking a nmatter of
i nches.

VI CE CHAI RPERSON M LLER: I nches. Ckay.

MR HORSEY: Yes, two/three. ' m not
sure.

VI CE CHAI RPERSON M LLER:  Thank you

MR. HORSEY: Thank you.

CHAI RPERSON GRI FFI'S:  Anything else? In
| ooki ng at the design and anticipating the detailing
and -- and the structural foundation, you'd -- you'd

obvi ously be excavati ng adjacent to the tennis court.

Correct?

MR. HORSEY: Correct. well, for
foundations, there's only one -- one portion of the
addition that goes down to the basenent level. W

just need the staircase. They don't have a basenent
pl anned. This is the basenment level. Al of which
is, you know --

CHAl RPERSON GRI FFI S: So, there's one
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smal | portion that goes bel ow.

MR. HORSEY: Right. This would go down to
t he basenent. This would be on a crawl space and this
-- this is also on a crawl space or a slab on grade.

CHAI RPERSON CGRI FFI S: Wuld -- would --
woul d -- does the opening of that allow for -- with
t he consensus of the adjacent property allow for sone
sort of a below grade tile drai nhage or sone perineter
dr ai nage?

MR HORSEY: | think so. Sure. And --
and anot her part of this al nbst agreenent or whatever
we want to agree to it being was that the Friendlys
woul d be indemified by the Stettinius for any -- any
water going into their property which the Stettinius
wer e happy to accommobdat e and agree to.

| think we can find a drai nage systemto

carry any subsurface drai nage. The -- the natura
flow of water is across. Is from-- is fromthe west
to the east and so, some will inevitably nove across

the property line. It probably is exacerbated by --
by the watering of the tennis court, but it would
probably occur naturally anyway. But, | -- I'm
confident we can put sone sort of drainage systemin
to accommodate it.

CHAI RPERSON &Rl FFI S: Ckay. Any | ast
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remarks? Sounds so dire.

MR. HORSEY: Vell, | just have very
qui ckly, we've heard a lot about -- about what
happened on the property next door and it's all been
good and | think we can agree that -- that the
Friendlys' stewardship of that property has -- has a
been a good thing for Georgetown.

What -- what -- what we're here today to
evaluate is really the project that we're proposing in
ternms of the specific criteria established by Section
223 and | without -- | won't go through it all again,
but it's nmy opinion that we have net the requirenents
of these standards and the O fice of Planning agrees
with us. ANC 2E unani nously agreed with us. The A d
CGeorget own Board and the Conm ssion of Fine Arts and
Hi storic Preservation D vision have agreed that our
designis conpatible w th the surroundi ng nei ghbor hood
and all the adjacent owners -- initially all of them
now al | except one adjacent and abutting owners al so
agree with us.

So, | would ask for your approval of our
application. Thank you.

CHAI RPERSON CGRI FFI'S:  Thank you very much.
Board Menbers, | think with the | ateness of the hour

let's set this for a decision and as | pull out the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

285

schedule, | think we would -- | would think -- where
| think we should set this for the fourth, our already
schedul ed public neeting.

M5. G ORDANO Excuse ne. In view of the
fact that the Board isn't going to nake a decision
t oday, can we submit a rebuttal to the final remarks.
Can the record be left open for a few days for that
pur pose?

CHAI RPERSON GRI FFI'S: | don't know. \Wat
do you guys think? Do we need additional information
on this?

MEMBER ETHERLY: [ L have no
opposition, M. Chair. | mght be inclinedto suggest
keep it as tight and as focused as possi bl e.

| was going to request some additional
i nformati on and nmaybe they could just be rolled into
what -- what the party in opposition is suggesting.
| would like to see sonme additional information on
what neasures are already underway with regard to
drai nage or -- or shall we say water mtigation that
m ght -- that m ght al ready be undertaken by the party
i n opposition.

VI CE CHAI RPERSON M LLER: Il -- 1 would
like to leave it open for what they mght want to

address. | would wel cone, you know, if there's tine
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any further filings that you -- if you want in |ight
of any issues that were raised today at the hearing
that m ght not adequately have been addressed.

MR. HORSEY: M. Chairnan.

CHAI RPERSON GRI FFI' S: Yes.

MR HORSEY: If -- if there is new
information and -- and | would like a chance to
respond to it in due course. Thank you.

CHAI RPERSON GRI FFI'S:  |' ml ooki ng at dat es
in February to try and decide this.

MR. HORSEY: W obviously would like to
nove ahead with this. W have acconmpdated t hem

CHAI RPERSON GRI FFI'S:  And this analogy is
a bit too nmuch for the volley back of responses on
t his one.

Very well. It's cone to light that the
4th is probably a day that we wll not want to
schedule a lot of decision nakings and additional
heari ngs. So, I'm going to ask if there's any
difficulty with setting this for a special public
neeting on the 11th of Cctober.

Do you see any difficulty in that
schedul e, M. Horsey?

MR HORSEY: | think so.

CHAI RPERSON CGRI FFI' S: Ckay. Ms. G ordano,
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any objection to that?

Very well. Then let's -- let's |ook at
additional information that's been requested.

First of all, M. Etherly is requesting,
Ms. G ordano, of -- of your client a subm ssion of
what is the drainage or mtigating constructionthat's
happeni ng to date or anti ci pat ed.

We'll keep the record open -- well, |
think additionally then what we woul d have i s what was
-- you had brought up in evidence a letter that was
i ndicated that there m ght be sone shared

responsibility or responsibility for water flow and

dr ai nage.

MR HORSEY: That was submtted.

CHAlI RPERSON GRI FFI S: Is it and it's --
it's detailed what -- what that level of nmitigation
woul d be?

MR HORSEY: No, it doesn't, but we
actually did -- M. Stettinius and | did neet with a
civil engineer prior to making that commtnent to
figure out how that could be done.

CHAI RPERSON GRI FFI'S:  Very well. | wll
keep the record open in -- in -- in response to what
M. Etherly is asking on one side. To also have the

record open for you to submt what was anticipated in
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-- in that --

MR. HORSEY: Right.

CHAI RPERSON GRI FFI'S:  -- in that agreenent
even t hough --

MR. HORSEY: But, that is no |onger.

CHAI RPERSON GRI FFI S: -- we understand
that it may not be finalized.

MR. HORSEY: Right and -- and that -- that
is no longer on the table as it were.

CHAI RPERSON GRI FFI'S: R ght. Right.

MR. HORSEY: Due -- due to their --

CHAI RPERSON GRI FFI'S:  Ri ght.

MR HORSEY: -- withdrawal .

CHAI RPERSON GRI FFI'S:  Gkay. And you can
clarify that in your submission if you'd like to do
t hat .

MR. HORSEY: Right.

CHAI RPERSON GRI FFI'S: Okay. Oher than
that then there's a request from Ms. G ordano for
rebuttal to the closing remarks of which we'll need
then in by I'd say a week and then responses to that.
| don't think we're looking for draft concl usions on
t his one.

Anyt hi ng el se?

MR. HORSEY: So, what -- could you clarify
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the date for additional --

CHAI RPERSON GRI FFI S: Absol ut el y. Any
ot her information?

VI CE CHAl RPERSON M LLER: Wl I, I'mnot --
" mnot asking for this, but I -- 1 -- 1 would wel cone
if the parties have anything nore to say about the
| egislative history and the intent of the special
exception regulation, but that -- that could be
addressed if there's anything nore to say.

CHAI RPERSON GRI FFI S: You' re asking the
| egal counsel if there's anything nore to say?
Excell ent. Excellent.

Ckay. Wiy don't we have that all in at
the same tine then wunder one subm ssion for the
parties in opposition. Ms. G ordano, is there any
difficulty in having that done within a week, by
Friday next at 3:00? No difficulty there?

M5. G ORDANO A week fromthis Friday?

CHAI RPERSON GRI FFI'S: Right. A week from
this Friday. | think that gives us anple anount of
time. That puts us on the -- does it? Yes, it does.
That's -- what's the date, Ms. Bailey?

MS. BAILEY: The 23rd of Septenber, M.
Chai r man.

CHAI RPERSON GRI FFI'S:  So, that would be
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t he 23rd which gives anple tine for a week response to
that information that's submtted and also to put in
your additional infornmation.

Qobviously, all of this is going to be
served. You're all very famliar with that and then
we woul d hear this as a special public neeting at 9: 30
on the 11th of Cctober.

"1l reiterate all these dates or M.
Bailey actually will walk this down.

But, let ne give sonme direction. | note
Ms. MIller and she's well stated in asking for
| egislative history on Section 223 and sonme Board
Menbers are very well aware of it. | don't think that
this case necessarily, | haven't been persuaded, woul d
rise and fall based on the intent of Section 223.

| think we've gone through enough speci al
exceptions to understand why it was done. In fact, it
was as M. Goss actually nentioned sonmewhat of an
i npetus of this Board in hearing so many vari ances of
things that did not seemto rise to that |evel

Any addi tional information in background,
| think is appropriate, but | guess that's my direct
di rection. Is that is -- let's tie it -- tie it
specifically to howit's going inpact and informthe

-- the deliberation on this case.
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Ckay. Anything el se?

VI CE CHAI RPERSON M LLER | just want to
say |'mnot -- | wasn't exactly asking for it. | --
| think it's just an issue that was raised and it --
it could be addressed if they wanted to, if they had
nore to say.

CHAI RPERSON GRI FFI S: Ri ght. But, the

record's open it or it isn't. So, there it is. It's
open. Cbviously, you can avail yourselves if -- if
needed.

kay. Ms. Bailey, if you wouldn't m nd.

MS. BAILEY: The submissions are to cone
in by Septenber 23rd, M. Chairman. That's the day
that I have and then the responses that woul d be the
foll owi ng Fri day whi ch woul d be the 30t h of Septenber.
| s that appropriate? And --

CHAI RPERSON GRI FFI'S: Good. What day is
that, Ms. Bail ey?

MS. BAI LEY: The -- the response is
Sept enber 30t h.

CHAI RPERSON GRI FFI' S:  The day of t he week?

MS. BAILEY: A week fromthe 23rd.

CHAI RPERSON GRI FFI'S:  Okay. Okay.

MS. BAILEY: And then the decision will be

-- is scheduled for OCctober the 11th at Board's
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nor ni ng session which is the public neeting.

CHAI RPERSON CRI FFI S: Excel | ent.
Everybody cl ear. Yes.

MR HORSEY: I'"'m not 100 percent clear
So, by the 23rd, the opposition has to file their
additional information and then by the 30th, | file
mne. |s that correct?

CHAI RPERSON GRI FFI'S:  That's correct.

MR. HORSEY: Thank you.

CHAI RPERSON CGRI FFI'S: Good. Anything el se
procedural ? Nothing else. Very well. Thank you al
very much

MR. HORSEY: Thank you, M. Chairnman.

CHAI RPERSON @RI FFI S: Appr eci ate your
stam na and let us nove on to the next case in the
af t ernoon.

Let ne also just nention while -- right
before we get in. W do have additional photographs,
M. Horsey, that you showed that weren't in the
record. So, you're going to nake copies of that and
al so submit those. |Is that correct?

MR HORSEY: | have those here.

CHAI RPERSON GRI FFI'S:  Okay. So, you'll
| eave those today and they'll go into the record

Excel | ent.
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Ckay. Let's nove ahead then.

MS. BAILEY: Application nunber 17349 of
M chael Taylor and it's pursuant to 11 DCVR 3104.1 for
a special exception to allow a rare addition to an
exi sting single-fam |y detached dwel | i ng under Secti on
223 not neeting the |ot occupancy requirenments at
Section 403, side yard requirenent Section 405, non-
conform ng structural provisions Subsection 2001. 3.

The property is located at 6919 6th
Street, NW It's also known as square 3191, lots 19
and 811 and the property is zoned R-B

M. Tayl or.

MR. TAYLOR Yes, ma'am

MS. BAILEY: Wuld you pl ease have a seat
at the table.

CHAI RPERSON GRIFFI'S:  Very well. In our
past calling of this case, we had established the
party in opposition. Ms. Ferster is representing
Fri ends and Nei ghbors of Square 3191. |Is that what --

MS. FERSTER  That's correct.

CHAI RPERSON CGRI FFI' S:  Okay and you' ve al so
brought a notion to dism ss and there i s an opposition
to the notion to dismss.

Very well. W're going to give -- as

there is -- | don't know why.
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G ve you an opportunity to qui ckly address
t he noti on.

M5. FERSTER. (Ckay. Thank you. Just to
give you a little bit of background, this matter did
come up on July 12th. The applicant requested to
postpone the hearing based on the absence of a
t opographi cal site survey that the O fice of Planning
had request ed.

The applicant did promseto get that site
survey in within a week and the matter was postponed
over the objections of Friends and Nei ghbors of Square
3191.

W filed our notion on Friday at -- in the
norning. | have the stanped copy.

W waited until two weeks before the
heari ng because we assuned -- we -- we wanted to make
sure that the material -- even though we had expected
it toconme inJuly, it didn't cone inin the two weeks
prior tothis -- this scheduled date. It did not come
in. We waited even an additional week and finally, on
Friday, Septenmber 9th since we did not have this
mat erial that had been deened inportant enough to
postpone the hearing last time around, we filed a
notion to dism ss based on the absence of this -- this

mat eri al .
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On Monday, the applicant did file an
opposition along with a typographic -- topographical
site plan and a series of selected photographs and
they're asking for a waiver of the rules in order to

allow this material to be submtted now.

W -- we understand that the Ofice of
Pl anni ng, however, still in the same position that it
was back in July as -- of not being able to provide a

report on this addition because of the absence of this
information in a tinmely fashion.

W feel that the applicant has been given
enough tine already at a great inconvenience and -- to
t he nei ghbors who had all assenbled on July 12th and
were ready to present their case in opposition. A
post ponenment was granted based on the prom se that
this material would be given -- provided in a week and
yet, you know, two nonths later, we don't get the
material until the day before the hearing. So, we
don't feel that the opposition states any good cause
for the failure to provide this information within two
weeks of the schedul ed heari ng.

This information obviously is a very
inmportant part of the applicant's prim facie case
because the rules explicitly require graphical

representations of the addition and it just isn't in
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the record without a wai ver of the rules and it wasn't
in the record until yesterday.

The other point I wanted to make also is
that this is -- this addition is in a sonewhat
different position than an un-built addition because
it has been franmed and it does exist. So, it is
possible to actually view what the -- the visibility
of this addition from the adjacent property --
properties and to have a good picture of the inpacts
on the adjacent properties in ternms of light and air
and privacy as well as the inpacts fromthe street.

And based on -- and |' mgoing to read from
the report of the Ofice of Planning. The Ofice of
Planning did go and visit the property | believe back
inJuly and clearly said "The proposed addition towers
over the rear and side vyards of the adjacent
properties and is viewed as three stories.”

CHAI RPERSON GRI FFI'S: Okay. W're getting
beyond the notion. Aren't we?

M5. FERSTER. Well, | nean ny --

CHAI RPERSON GRIFFI'S: Let nme clarify the
guesti on.

M5. FERSTER. -- point is | don't think
you need to take any evidence in this case. This --

that even if you waive your rules, which we don't
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t hi nk you should do in order to accept the applicant's
|ate material, | don't think they have nade a case for
denonstrating that their addition is of a size, scale
and character that does not inpair the privacy, |ight
and air or --

CHAI RPERSON GRI FFI'S:  But, isn't that the
whol e poi nt of a public hearing? How could we cone in
and preenpt and -- and deny an application sayi hg we
clearly see it's not going to be successful when we
set forth a public hearing in order to continue with
the evidentiary hearing?

M5. FERSTER. Well, our position is they
had plenty of tine to nmake this case, to provide the
information that woul d have nmade this case before --

CHAI RPERSON GRI FFI'S:  But, now s the tine

to make the case.

M5. FERSTER. -- and they didn't do it.
They had - -

CHAI RPERSON (Rl FFI S: But, they didn't
submt the -- they didn't submt the requested

information, but they haven't begun to nmke their
case. Have they?

M5. FERSTER. Well, your rules do require
that this material be submtted two weeks before the

hearing and it is an essential elenment of their case.
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CHAI RPERSON GRI FFI'S: Wi ch regul ation?

M5. FERSTER W -- so -- excuse ne?

CHAI RPERSON GRI FFI'S: Wi ch regul ation are
you citing for the two weeks?

MS. FERSTER: Regul ation 223 requires the
appl i cant to present graphical representations as part
of their -- their case and --

CHAI RPERSON GRI FFI'S:  Okay.

M5. FERSTER. -- and your other -- your
procedural -- rules of procedure require that nmateri al
to be submtted two weeks prior to a hearing.

CHAI RPERSON GRI FFI S: The prehearing
subm ssi on woul d be two weeks?

M5. FERSTER: That's correct. So, our
position is that the applicant has had anple
opportunities to submt this nmaterial.

CHAI RPERSON GRI FFI'S:  Okay.

M5. FERSTER. And they didn't do so and
now t hey -- they have subnmitted sonme nmaterial the day
before the hearing and -- and at this point, they --
you know, it's too |ate. They -- they had their
opportunity. They have not shown any good cause for
-- for -- for this |late subm ssion. So, we think the
application should be disn ssed.

The Friends and Nei ghbors who are all
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coming down to this hearing for a second tinme have
been -- you know, obviously, thisis their second tinme
all com ng down here to cone to a hearing on an issue
when they have not been given the naterial that
apparently the applicant intends to rely on until the
day before the hearing.

And we don't have the O fice of Planning
report either. | nean | don't.

CHAI RPERSON GRI FFI'S: Right. So, isn't it
in some sense that the effect of this -- the -- the --
the timng of this subnm ssion, doesn't that change
your notion for another notion to continue this so you
have anple time to review this and address it and
allow Ofice of Planning to do the sanme?

MS. FERSTER: No, because ny clients again
are opposed to any conti nuance because again, they're
-- they're dealing with a -- a framed existing
addition in their backyards. [It's an eyesore.

CHAI RPERSON GRI FFI'S:  Okay.

M5. FERSTER. And they want this matter
resol ved.

CHAI RPERSON GRI FFI'S:  kay. And -- and --
and - -

MS5. FERSTER. And preferably sumarily --

CHAI RPERSON GRI FFI'S:  -- and you' ve al so
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made the statenent that -- to the effect that you
don't think that this woul d be persuasive anyway even

if it was utilized and we --

MS. FERSTER W -- we don't. W' ve
| ooked at their -- reviewed the photographs that have
been submitted with the -- the topographical site
anal ysi s. First of all, the topographical site

anal ysis doesn't even show the topography of the

properties on Cedar Street. So, already, we've got
sever al i npacted properties that there's no
t opographi cal information oninthe site analysis. It

j ust shows sone of the properties on 5th Street and we
have alleged in our request for party status very
specific views of properties on Cedar Street, on
Butternut Street and on --

CHAI RPERSON GRI FFI'S:  So, you don't think
there's a lot of value even at |ooking at this
subnitted topographic survey?

MS. FERSTER: So, we don't think that this
t opogr aphi cal survey is adequate. No, we don't think
it -- it satisfies their application.

CHAI RPERSON GRI FFI'S:  Ckay. But, doesn't
that go to the opposition's notion to disn ss.
Doesn't it -- they also agree with you and say this

isn't critical to their case?
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what -- whether it's critical or not, but it
certainly, to the extent that the Ofice of Planning
felt that it was necessary, it's still adequate and it
was the basis for a continuing it before.

CHAI RPERSON GRI FFI'S: Okay.

M5. FERSTER. Al so, the photographs that
they' ve submitted are also we don't feel an adequate
graphi cal representation to satisfy their obligations
under the rules.

CHAI RPERSON CGRI FFI'S: Okay. But, clearly,
t hat woul d be sonmething that we'd have to deci de and
we'd have to hear both sides. It's certainly not
taken up in a notion to dismss that you feel that
it's inadequate representation.

Let's take other questions. M. Mller

VI CE CHAI RPERSON M LLER Wl I, | was out
of the room |I'm sorry, for the beginning of your
presentation, but |I've read your notion to dism ss and
| -- I've heard what you've just said now, but | --
" mnot clear exactly on your position. | understand
you're seeking dismssal. Now, if -- because of
certain things such as the study wasn't submitted
wi thin 14 days of the hearing, if -- if the -- if your

notion is denied, is your position that you' re ready
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to go forward today or do you need nore tinme in that
the -- the -- the subm ssions weren't 14 -- subnmitted
wi thin 14 days of the hearing?

M5. FERSTER. |If you deny our notion and
wai ve the rules in order to allow this material to
come in, we are ready to do forward wth our
opposition case today. Yes.

VI CE CHAI RPERSON M LLER: Ckay. Thank

you.
CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?
MR FARMER. M. Chairman, Menbers of the
Board, I'm-- |I'm John Farner in appearance for M.
Taylor in this particular matter. I'"'m the one who

filed the opposition to the notion to dism ss.
Wil e | apol ogi ze for the | ateness of the

information, the information was not received unti

| ast Friday, the 9th and as -- as we said, M. Nunley
previously had -- had ordered that information. He
indicated to the Board that it would -- it would be
occurring, but again, the -- the engineer did have
sonme di fficulty apparently, first of all, entering al
the properties on -- on the square. Second of all

being able to produce the information in a tinely
basi s.

As the Chai rman has noted, we don't know
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that this is or we don't think that this is critical
to the decision of -- of the special exception case in
this particular matter. The situation has been well
known. The rules and regul ations under Section 223
don't specifically require topographical information.
Just graphical information. W have plans in the
records. W have photos -- we have phot ographs in the
-- in the record which we think adequately depict the
site and -- and what has actually been built.

This case is in a somewhat different
posture because while ny understanding is at the | ast
hearing the Chair ruled that this would be treated as
-- as a -- as a new application, the structure does
stand and it does stand in a -- in a particular form
and in a particular |ocation.

Gven that, we don't feel that this
prej udi ces the opposition -- the opposition's case in
anyway.

CHAI RPERSON  GRI FFI S: Very well.

Clarifications? Questions? |Is the Board ready to

nove on the -- the notion to dismss?
VI CE CHAI RPERSON M LLER: | just want to
raise a question. | thought that the Ofice of

Pl anni ng had stated t hat t hey needed this information.

CHAI RPERSON GRI FFI'S:  They di d i ndeed and
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that's one of the min reasons why there's a
post ponenent . Even with the party in opposition
opposing the continuance, they were ready to go
forward |ast. W did decide that it would be
advant ageous to have all the information in.

VI CE CHAI RPERSON M LLER: Do we have a
representative fromthe O fice of Planning here? Oh,
hello. Everybody's in a different place here.

| guess if -- if the -- my questionis to
Ms. Roberts. As -- was this provided to you in tine
for you to be able to make a recommendati on today and

-- and have it, you know, and have us go forward

t oday?

M5. BROAN- ROBERTS: | received t he package
yest erday evening at 5:00. So, | was not able to --
to do a proper review. | don't think | was in the --
| was able to -- to | ook at what was submitted and to

see if what | had requested was al so subnitted and --
and | don't think that was done and so, | was not
prepared to -- to -- I"'mnot prepared to go ahead to
make a reconmendati on today.

VI CE CHAI RPERSON M LLER:  And | guess ny
foll owup question would be if we did go forward t oday
is this something that you feel that you confortably

coul d address in a suppl enental report?
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M5. BROMN- ROBERTS: From just taking a

prelimnary | ook at what was given to ne, | think that
| would want to -- | still have sonme questions that |
think wasn't addressed. So, yes, it could be -- it

coul d be addressed as a prelimnary report. Yes.

VI CE CHAI RPERSON M LLER: Ckay. M.
Chai rman, we have before us a notion to dismss this
case and based on the testinony and argunents we've
heard today, | would nove to deny the notion to
di sm ss.

CHAI RPERSON GRI FFI'S:  Second.

VI CE CHAI RPERSON M LLER: | don't think
that the -- speaking to the notion, | don't think that
the argunents that were articulated today rise to the
| evel of -- of grounds for dismissal. They seemto be
based on information that was provided |late, but the
parties have indicated that they can go forward
regardl ess. So, | just don't see grounds for a
di sm ssal

CHAI RPERSON GRI FFI'S:  Excellent. | agree
and just being brief tothe notion, | do think that to
be so severe as to approve a notion to disniss based
on the lack of information or the projected un-
per suasi veness of a case prior to it actually being

heard is not the appropriate procedure for this Board
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to take.
So, let nme ask if there's any other

del i beration, comments on the noti on before us?

W have a notion. It's been seconded.
The notion is to deny the notion to dismss. | would
ask for all in favor signify by saying aye.

(Ayes.)

CHAI RPERSON GRI FFI S: And opposed?
Abstaining? Very well. W'Ill record that vote.

MS. BAILEY: The vote is recorded as 4-0-1
not to -- to deny the notion to deny the notion to
dism ss the application. M. -- Ms. MIler made the
not i on. M. Giffis second. M. Mnn and M.
Etherly's in agreenent and there's not a Zoning
Comm ssi on Menber present.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch

In order to proceed and | think we should
utilize alittle bit of the time that we have toni ght
or | should say the little tine we have tonight, |
want to nove right ahead and have the case
presentation made. |'mgoing to get to the point of
full presentation of the case to cross exam nati on.

Then 1'd like to assess how many peopl e

are here present today that were here to give persons
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-- to -- to provide testinony and |I think we can get
to that |evel.

That will take a little bit out of order
and then we can assess where we are in ternms of tine
and nmay set another date. That would nean that
everyone that was here to provide testinony m ght not
have to conme back again. Let's get through as nuch as
possi bl e this eveni ng.

| think we woul d obvi ously keep the record

open for a supplenental report or a report fromthe

Ofice of Planning and so, |'m not sure that we'd
actually even be able to finish tonight. | know we
won't unless we just disregard, in fact, the

submi ssion of the Ofice of Planning's report.

That being said, |let's nove ahead to case
presentation. Yes.

M5. FERSTER If -- | -- | probably was
not in the roomwhen you said this, but howlate did
you say that you were planning on going tonight?

CHAI RPERSON CGRI FFI S: Good and | didn't
give a tinme on it actually, but just for
clarification, well, do you know approxinately how
| ong you need for your case presentation?

MR FARMER | would estimate about half

an hour to 45 m nut es.
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CHAI RPERSON GRI FFI'S: I ndeed. kay. So,

we have that with the Board questions and cross
exani nation

Then | would -- if people are anenable
that want to give testinony tonight, we could go to
persons present to give testinony and that would be
t hree m nutes each.

So, | think we're | ooki ng at anot her hour,
hour 15, hour and 30 m nutes.

MR FARMER: M. Chairnan.

CHAlI RPERSON GRI FFI' S: Yes.

MR. FARMER: W would not object to a
delay if that -- if that would conveni ence the other
-- the other side. OQherwise, we're prepared to go
forward

CHAI RPERSON GRI FFI'S: |I'msorry. | didn't
catch --

MR. FARMER: | said we woul d not object to
a delay if you want to hear the whole of the case at
anot her time. W -- we would not object. However, we
are prepared to go forward at this -- at this tine if
it -- if it is nore convenient for the opposition.

CHAI RPERSON CRI FFI S: If that's what
you're saying, let -- let's take 30 seconds and assess

that. | mean we' ve been here since 8:00 this norning.
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MR. FARVER: | -- | understand.

CHAI RPERSON GRI FFI S: And |'m sweating
l'ike |I've never done before. So --

MR FARMER I'dlike -- 1'dlike to take
off my coat as well.

CHAl RPERSON GRIFFIS: -- 1'd be fine to go
and take a shower, but I'm-- | think the Board is
prepared to stay to utilize, you know, as little tinme
as we have this evening. Yes.

MS. FERSTER: Wll, of course, our
position is we'd |like the whole case to be heard
tonight. |If that's not possible, then | think we can
di scuss anot her date that would be nobre convenient,
but our preference woul d be to hear the whol e case and
| know it's not air conditioned in here. So --

CHAI RPERSON GRI FFI'S:  Ri ght.

MS. FERSTER: -- | think that's pretty

unlikely that that's going to happen.

CHAI RPERSON GRI FFI S: Vell, and the
option, |1 -- 1 don't see anyway we'd hear it all
tonight. Just unless we have the -- the record |left

open. But, with the opportunity that we have, what is
your preference? Is it to hear portions of it
tonight? To utilize another hour and a half or so or

to set a whol e new date?
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M5. FERSTER: Let me -- let -- let ne
confer with my clients and | guess one -- one question
is setting a new date. Wat -- what are -- what are

t he new dates?

CHAI RPERSON GRI FFI S: That's a good
guestion. That's what I'mgoing to figure out while
you' re tal king.

Looks like the -- the clearest tine where
we woul dn't have hopefully another situation |ike
today woul d be the first case in the afternoon on the
24th of COctober. Twenty-fifth rather. 1'msorry.

M5. FERSTER: |s that okay? Okay. W --

we have a couple of coments on that.

One is that | think they -- they are
vetting the dates and | think that -- that date is
| ooki ng okay, but the -- one issue that we have want ed

toraise is that the Ofice of Planning has said that
they don't -- still don't have the infornmation that
they want to have and we don't want to be in a
position -- this same position again on Cctober 24th
wi th sone additional information coming in and -- and
no opportunity to respond to it.

So, we request that the record be cl osed
and that there be no further subm ssions so we're not

inthis situation of information trickling in at the
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| ast m nute and not -- and post ponenent requests based
on that, you know, that -- that |lack of information.

CHAI RPERSON GRI FFI S: But, that's two
poi nts and you' re saying that O fice of Planning still
doesn't have i nformati on t hey need, but you want us to
cl ose the record.

M5. FERSTER It -- it -- well, we'd like
to have the Ofice of Planning's report.

CHAI RPERSON GRI FFI'S: Right. That will be
hard to do if they can't get the information though.

Do you need additional information to do
your report?

M5. BROWN- ROBERTS: Yes, but | -- | think
that | can neet with the applicant sonetine naybe this
week.

CHAI RPERSON GRI FFI'S:  Okay.

M5. BROWN- ROBERTS: And so to explain to
themwhat is it | need and hopefully, they'll have a
gui ck turnaround.

CHAI RPERSON GRI FFI'S:  Okay. Yes.

MR. FARMER: W have no objection to that.
| would raise the point if what we need is a conpl ete
-- what is going to be requested is a conplete
t opographi cal survey of that square, we'll need the

cooperation of the honeowners in that square.
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My understanding is that sone of the
owners did deny the surveyor an opportunity.

CHAI RPERSON Rl FFI S: s that your
anticipation to ask for a topographic survey of the
square? O the entire square?

M5. BROWN- ROBERTS: Maybe not the entire
square, but there are two adjacent properties. | --
| think fromny prelimnary analysis that we need to
get some information to show the rel ationship.

CHAI RPERSON GRI FFI'S:  Couldn't Ofice of
Pl anni ng generate that? Let nme think of a case.

M5. BROMN- ROBERTS: There -- there is a
house on this side that we have sone concern about and
right here. 1 think those are the two that are nost
i mpact ed.

CHAI RPERSON GRI FFI'S: Ckay. | nean you're
| ooking for -- just to see how the -- the grade
changes - -

MS. BROMN- ROBERTS:  Yes.

CHAI RPERSON &Rl FFI S: -- and the
rel ati onship.

MS. BROMN- ROBERTS:  Yes.

CHAI RPERSON Rl FFI S: | nmean you don't
need actually a -- an alta or a civil survey.

MS. BROWN- ROBERTS: Ch, no. No. No.
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CHAI RPERSON CGRIFFIS: So -- and so, |I'm

serious in that we have the Arcato and the G S that
actually Ofice of Planning generates naps of. Isn't
--is--isthat the |l evel of detail you' re | ooking at
in terms of your --

M5. BROMN- ROBERTS: | -- | can take a | ook
at -- | think I wuld like to -- to take a | ook at
that and then l et the applicant know. | think that is
sonmet hing that we can work out --

CHAI RPERSON GRI FFI'S:  Okay.

M5. BROMN- ROBERTS: -- anpbngst oursel ves.

CHAI RPERSON GRI FFI'S:  Okay. All right.

MS. BROMN- ROBERTS:  Yes.

CHAI RPERSON GRI FFI'S: | nean as far as ny
famliarity is that mght well be --

M5. BROWN- ROBERTS: May be enough.

CHAI RPERSON GRI FFI S: -- the -- on the
past O fice of Planning' s report we had.

MS. BROMN- ROBERTS:  Yes.

CHAI RPERSON  GRI FFI S: An excel |l ent
rel ati onshi p nap.

MS. BROMN- ROBERTS:  Yes.

CHAI RPERSON Rl FFI S: It shows the
bui l ding footprints and the topography.

M5. BROAN- ROBERTS: Yes, we cah -- we can
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try that.

CHAI RPERSON GRI FFI'S:  Okay.

M5. BROWN- ROBERTS: You know, willing to
-- to -- to do that.

CHAI RPERSON CGRI FFI S: Ckay. Al right.
So, | think that's a -- a viable solution. Anything
else then that you would anticipate needing or
requiring or is that just stuff that will cone up in
di scussi on?

M5. BROWN- ROBERTS: It -- it's -- | think
it's just stuff that will come up --

CHAI RPERSON GRI FFI'S:  Okay.

M5. BROMN- ROBERTS: -- in -- in talking.

CHAI RPERSON GRIFFI'S:  So, in that case,
Ms. Ferster, | don't see any other -- anticipation of
any other information. Certainly, the Board' s not
requesti ng.

Do you have any antici pati on of additi onal
subm ssions into the record?

MR. FARMER Only the information as -- as
required by the O fice of Planning.

CHAI RPERSON GRI FFI'S:  Okay. And so, what
we're going to do is we're going to treat that as --
as the agency's comrunication with you. They'll be

forthcom ng with there report of anything and t hey can
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bring into the record at that tine if there's
additional information that isn't part of the general
know edge, but | don't anticipate at this point there
woul d be substantial additional information.

And then we'd look for the Ofice of
Planning's report to be put in the record as soon as
it's generated. As nmuch ahead of tinme of the 25th as
possi bl e woul d be appreci at ed.

M5. BROWN- ROBERTS: Yes, will be. Yes.

CHAI RPERSON GRIFFI'S:  Certainly, like it
a week before so the Board can get it and actually
read it.

M5. BROWN- ROBERTS: Right. Yes.

CHAI RPERSON GRI FFI'S: Whi ch woul d -- we' | |
get to that date. Ckay.

Anyt hi ng el se then?

MS. FERSTER Yes, | would state for the
record that ny clients deni ed nobody access to their
property when the surveyor came on the property on
August 25t h which was t he date t he surveyor was t here.
| mght add, you know, quite recently. So, this --
that's not an issue here. Nobody have been denyi ng
t he surveyors access to their property.

Per haps sonebody was not home when the

surveyor knocked on it -- one person's door, but
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nobody -- all ny clients who were hone at the tinme
al l oned the surveyors unto their property.
CHAI RPERSON GRI FFI S: Ckay. Anyt hi ng

el se?

MS. BAILEY: M. Chairnan.

CHAI RPERSON GRI FFI' S: Yes.

MS. BAILEY: Cctober 25th. Wien is this
case schedule for the norning or afternoon session?

CHAI RPERSON GRI FFI'S: | was | ooki ng at t he
first case in the afternoon. Well, | don't think so.
kay. Sorry. Thought we had a -- a closer date, but
it doesn't ook like that's going to work. Ckay.

Procedural |y, everyone under st andi ng what
we're going to do then?

What ' s going to happen with the O fice of
Pl anni ng? The O fice of Planning's going to get their
report in a week before if not sooner into the record.
That will be -- is there -- | would request that --
that that's just served on Ms. Ferster as well as the
applicant. W can provide copies to everyone so that
we all have themtinely. Wen the Board gets it, you
will also get a copy of that.

That doesn't nean don't conme checking

call. O course, Ms. Ferster's very and M. Nunley's

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

317

very aware of how to nake sure and see what's in the
record and what isn't, but at this point, we have not
let the record open for any other additiona
information and we' Il | ook for the presentation of the

case and the case in opposition on the 25th then.

What other questions can | answer,
procedural submissions? |'msorry. Yes, and then --
that -- that is exactly what | nmeant. Forgot to say

it. W'd certainly have that done.

Ckay. Anything else? Everyone all set
then. Understanding. Perfect.

Wll, thank you all very nmuch. | do
apol ogi ze for -- for taking up so nuch tine and we
| ook forward to going ahead with this on the 25th.

| don't see any reason why we wouldn't.
Qobviously, | can't predict everything that can happen,
but it seens Iike we will absolutely be ready to cal
the case and nove directly into it.

There it is. Thank you all very rmuch

MVs. Bai | ey, is t here any ot her
i nformation?

MS. BAILEY: No, M. Chairman.

CHAI RPERSON CRI FFI S: Ckay. I n which
case, | can adjourn the afternoon hearing and hol d for

a nonment after an executive session that we nmay, in
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fact, recall a public neeting for the Board for
perhaps a brief decision. Ckay.
(Wher eupon, the neeting and hearing was

concluded at 6:13 p.m)
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